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E-Mail ctnd U.S. Mail

Mr. Tl"romas Montgomery
Cor"rnty Counsel
County of San Diego
1600 Pacific Highway
San Diego, CA9270l

Re:

Supervisor Bill Hom's Con flict of Interest With Resard to the Lilac
Hi1ls Ranch Development

Dear Mr. Montgomery:

This firm represents the Cleveland National Forest Foundation ("CNFF")
on matters related to the Lilac Hills Ranch project ("Project"). The pulpose of this letter
is to notify you that County Supervisor Bill Hom is disqualified fiom participating in any
decision related to the Project because he has a conflict of interest under the Political
Reform Act, Gov. Code $$ 81000 et seq. The Project would have a reasonably
foreseeable material financial effect on Supervisor Hom's financial interest iri his real
property locatecl at 11120 West Lilac Roacl. Supervisol Hom must pr,rblicly clisclose hrs
interest, recuse himself from all deliberations and decisions concerning the Pr oject, and
leave the room when the Board discusses and votes on any clecision concerning the
Project. Gov. Code $ 87105.

If, after reading this letter and reviewing the evidence, yoll or Supervisor
Hom have any doubt about whether or not he shoulcl recuse himself, I urge you to
counsel Supervisor Hom to ask the Fair Political Practices Conrmission ("FPPC") for its
advice on the matter. If you clo so, Supervisor Horn should provicle tlie FPPC with all of
the material facts described in this letter. Supervisor Horn's recusal would not affect the
Boarcl's ability to vote on any Project-related approvals, as there would still be a quorllm
without him.

Mr. Thomas Mor-rtgomery
September 21,2015
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I.

The Political Reform Act and Conflict of Interest Regulations.

The Political Reform Act prohibits public officials from "making,
participating in or in any way attempting to use their official position to influence a
governmental decision in which they know or have reason to know they have a financial
interest." Gov. Code $ 87100. The regulations of the FPPC further provide that a
disqr"ralifying conflict of interest exists when "the decision will have a reasonably
foreseeable material financial effect, distinguishable from the effect on the pr"rblic
generally, directly on the official." Cal. Cocle Regs., tit.2, $ 18700. A pr"rblic off,rcial has
an affected financial interest when "it is reasonably foreseeable that the decision will
have a mater ial financial effect" on a business entity or real property in which the offìcial
has a dilect or inclirect interest worth $2,000 or more. Gov. Cocle $ 87103.
Wiren the off,rcial's property is located more than 500 feet fiom the site that
is the direct object of the governmental decision, the qr.restion is r,vhether "a reasonable
inference can be made that the financial effects of the Projectf] may cotlxpromise the
fficial's ability to act in a manner consistent with his dury tu act in tlte best interests of
tlte public and cause a similarly situated person to weigh the aclvantages ancl
disadvantages of the governmental decisions on his financial interest." FPPC Aclvice
Letter 15-042 (ApL. 16,2015) (emphasis added), attachecl as Exhibit A.

A clecision may have a "material" effect due to eitl-rer its positive or
negative effects on the real property. FPPC regr.rlations provide that an action that
changes the development potential of a parcel, incLeases its "income proclucir-rg
potential," or increases its "highest and best Llse," has a reasonably foreseeable anci
nraterial financial effect on that parcei. Cal. Code Regs., 11t.2, ç \8702.2(a)(1-9). ln
addition, FPPC regr"rlations state that a decision tl'rat will "change the character of the
parcel of real property by substantially altering traffic levels or intensity of r-rse...of
property sunounding the official's real property parcel, the view, privacy, noise levels, or
air quality, inclucling odors, or any other factors that would affect the market value of the
real property palcel in which the official has a financial interest" has a teasonably
foreseeable material effect. Ca1. Code Regs., fit.2, $ 18702.2(a)(10).

Finally, FPPC regulations provicle that a disqualifying conflict of interest
does not exist when "the official can establish that the govelxmental decision will affect
the pr-rb1ic official's economic interests in a manner which is indistinguishable fr"om the
manner in which the decision will affect the public generally." Cal. Cocle Regs., tit. 2, S
18701. For this exception to apply, the official must first clemonstrate that decisions about
the Project will affect a "significant segment" of the population, defined as "(i) Ten
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percent or more of all property owners or all residential property owners in ISr-rpervisor
Horn's] district; or (ii) 5,000 property owners or residential property owners in the
jnrisdiction of the official's agency." Ca1. Code Regs., tft.2, $ 18707.1(b)(1)(B). The
offlrcial must then show that the decision will financially affect this "significant segment"
in "substantially the same manner" as it will f,rnancially a[fect him. Cal. Cocle Regs., tit.
2, $ 18707 .1(bX2). Factors to be considered in comparing financial effects on various real
property inclucle the comparison properlies' relative clevelopment potentials, lot sizes,
proxin-rity to the proposecl development, physical characteristics ancl permitted uses, fair
market values, improvements to the properties, ancl other neighborhood characteristics
ancl effects. Cal. Code Regs., tit. 2, $ 18707.1(bX2XA).

II.

Supervisor Horn Has a Disqualifying Conflict of Interest Because the
'Woulcl
Change the Character of His I'roperty.
Decisions

According to Supervisor Horrr's FPPC Form 700, the Supervisor ou,ns the
follorving property in Valley Center: APN 129-270-37-00 (Tangelo Grove), and APN
129-030-S1-00 (Avocado Grove). According to a prior FPPC letter fiom the General
Plan Upclate, Supervisor Horn owns three properties in the County, all of which lvere
upzonecl as part of the General Plan amendment to allor,v greater development:
a

Horrr Property 1: This properly consists of 20 acres, which includes
Supervisor Hom's personal residence, a single-family home, ancl the
balance of the property includes avocaclo groves.

o

Horn Property

2:

This property consists of 12 acles of Valencia otange

3

This property consists of 2.5 acres of tangelo groves

groves.
a

Horn Properly

Supervisor Horn's residence and some of his farmlancl are locatecl at 11120
West Lilac Roacl, which is approximately 7,000 feet ar,vay as tl-re crow flies, and 8,500
feet away by road, from the Project's lrearest entry points. See Exhibit B.
Sr"rpervisor Horn is clearly a public official who is in a position to make a
governmental decision about the Project tirat r,vonld have an indirect effect on his real
property interest wofih more than $2,000. SupervisoL Horn's property woulci be
inclirectly, but materially, affected if the Board of Sr-rpervisors approves the rezonirtg
actions ancl General Plan amendments the Project reqnires. Here, both types of material
effects exist: The Project would enhance the clevelopment potential and value of
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Sr"rpervisor Hom's property by bringing new commercial services and development to
this rural area. It would also significantly worsen traffic on roads at and near his
property, theleby negatively affecting his access to the neatest freeway-the I-15. This,
in turn, woulcl make daily travel, as well as evacuation in the event of f,rre, more tir-neconsuming and dangerous.

For these reasons, there is a reasonable inference that the effects that the
Project would have on Supervisor Horn's property would compromise his ability to make
imparlial decisions. Supervisor Horl thus has a conflict of interest that disqualifies hinr
fionr participating in, or influencinE, any decisions abont the Project.

A.

The Project Would Enhance the Development Potential and Increase
the Value of Supervisor Horn's Property.

Supervisor Hom's property is designated as Semi-Rural Residential SR-2
zoning. Given this zoning clesignation, as well as the General Plan's allor,vance for
Conservation Subclivisions and alternative septic systems-r,vhich allow smaller lotsSr-rpervisor Horn may be able to create up to 18 lots on his property. The area surrounding
his property is cunently rural and has not historically been sr"rbject to much development
pressure. However, the Project would bring a signifìcant amount of residential and
commercial development to this area and rn,ould also serve as a springboard for future
clevelopment in the region. Accorclingly, the Project lvoulcl make development on ancl
arouncl Sr-rpervisor Horn's property much more likely, tl-rereby ir-rcreasing tl-re
developn-rent potential of his property and making it more valuable.

In acldition to including rxore than 1,700 hornes, the Project inclucles 90,000
square feet of commercial space. These commercial uses are designecl to serve not only
the Project's residents; rather, as County staff describecl in tl-reir staff report to the
Planning Commission, tl"rey are "designed to serve the neecls of the residents and the
inrnrediately surloundir-rg areas ltliat] yvill enltcutce tlte contntercial viability of the Itallq'
Center region." See Augr-rst7,2015, Planning Commission Staff Report, Attachment C,
p. 12 (emphasis addecl).t In a presentation to the Planning Commission, Cor-rnty staff
described how the Project's commercial development "coulcl serve housing r,vithin a 2-5
nrile radius." See September II,201,5, Planning Commission PowerPoint slides, General
I

Available at

http://www.sandiegocounty.gov/content/c1ar-n/sclc/pds/regr,rlatory/clocsilILAC
ANCH/clfeir/responsetocomments/Reporto/o20Attachment-C-P arto/o201 .pdf
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Plan and Policy Conformance, p. 6.2 The map on this slicle also demonstrates that
Supervisor Horrr's properly-which is located just east of the Project site-would be
much closer to the new Project's commercial uses than it is to existing commercial uses
in existing villages:

2

Avaiiable at

http://www.sandiegocounty.gov/content/dam/sdc/pds kegtTatoryldoos/LILAC
HILLS RANcH/dfeir/GeneraIo/o20Plano/o20atdo/o20PoIicyo/o20Conformance.pdf
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Horn’s Property (approx.)

Thus, the Project is explicitly designed to provide commercial services—
which are currently unavailable in the area—to properties like Supervisor Horn’s. This
would materially benefit him, his business, and the value of his property by reducing the
time and cost of traveling to more distant commercial centers for goods and services.
The Project would also induce more growth and development in the area
around Supervisor Horn’s property in another way. The proposed Project would
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designate the Project area as a "village" in the Valley Center and Bonsall Commr.rnity
Plan maps. This designation would not only allow clevelopment at much greater densities
than cunently allowed at the Project site, but would also allow greater density
developn-rent in the surrounding area. This is because, although the General Plan
stringently restricts new, "leapfrog" village development, Land Use Policy LU 1.4 allou,s
the expansion of existing villages onto adjacent property. Accordingly, if the Project is
approved, properties adjacent to the Project wil1be allorved to be developed at "vil1age"
clensities pursuant to LU 1.4. In this manner, the Project would facilitate cleepir-rg
suburbanization and would place development pressure on sulrounding propertìes. As the
EIR itself acknowledges, the Project may "encourage intensifìcation in the imn-rediate
project vicinity." Final EIR at 1-43.

In addition, the Project woulcl provide nerv and expanded firefigirting and
u,'astelvater treatrnent services, both of which'nvould facilitate greater development in the
irnmediate vicinity. See Final EIR at 1-46 (acknowledging that new fire and wastervater
services may induce growth in the area).
Although the Project would have effects on a number of properties in the
Valley Center region, the "public generally" exception does not apply her"e. To benefit
from this exception, Sr-rpervisor Flom woulcl need to clemonstrate that at least 5,000
property owners or ten percent of the persons residing in his clistrict that have similallysized agricultr.rral properlies would experience similar, Project-related effects. The FPPC
has previously acknowledged the diff,rculty that o\vners o I sizeable agricultr-rral lots lil<e
Supervisor Hom-face in making this shor,ving. FPPC Advice Letter I-03-058 at 14 ("[A]
public official owning a large amount of acreage will presr"rmably expelience a latger'
financial effect as a result of the decision than a property owner r,r,ith a much smaller
ar.nount of lancl will experience"), attacl-recl as Exhibit C. Here, Sr-rpervisor Hom cannot
clemonstrate that there are 5,000 or more eqr.rally large parcels that are within 7,000 feet
of the Project. Likewise, he cannot demonstrate that ten percent of the 620,000 people
resiciing in l-ris clistrict would be similarly affected. See
11ff11;//q,1¡rt,lz.billhom.com/content/cl5iinclex/about/clistrict5.htnt1 (showing District 5's
popr,rlation). Thus, there is not a "significant segment" of the public that r,voulcl be
affected in "substantially the same manner" as Supervisot'Horn, and he tl-rerefore cannot
rely on the "public generally" exception to clefeat his conflict of interest.

I understancl that Supervisor Horn cnruently has a Williamson Act conttact
that covers portior-rs of at least one of his properties. The existence of any such contract
cloes not alter the analysis, above. In Advice Letter A-l3-033 (Apt. 13,2013), the FPPC
determined that the fact that a county supervisot's property was subject to a Williarnson
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Act contract did not negate the fact that the Board's decision would allow the
snpervisor's property "to be more readily developed." See Exhibit D. Because the
decision rvoulcl irave increased the development potential of the sr-rpervisor's pr"opefiy,
ancl thus make it more valuable, the FPPC found tirat the decision woulcl have a
reasonably foreseeable financial effect on the properly that gave rise to a clisqualifying
conflict of interest. Id. at 6. Similarly here, clecisions about the Project would increase the
development potential and value of SupervisoL Hom's properly, and he has a
disqr"ralifying conflict of interest notwithstanding any Williamson Act contact.

B.

The Project Would Both lncrease Trafïc at Su¡rervisor Horn's
Property and Affect His Access to the Nearest Freelvay.

In addition to increasing the development potential ancl value of Supervisor:
Hom's property, the Project would materially affect it in other ways. Specifically, tl-re
Project would significantly increase vehicular traffic on West Lilac Road, on which the
Sr-rpervisor's properly is 1ocatec1, as well as on other roads connecting his property to tl-re
I- 1 5. Most notably, the Proj ect EIR states that the Proj ect woulcl cause an increase of
1,301 vehjcles per day on the section of West Lilac Road that runs in front of the
Supervisor's property, more than doubling the daily traffic that passes his property. Final
EiR, Chapter 2.3, Figr-rres 2.3-3 (existing average daily traffic is 1,169 vehicles on
relevant section of West Lilac Road), 2.3-5e (average daily traffic lvoulclbe2,470
vehicles on sanle section of West Lilac Road at Project builc1-or,rt).
In aclclition, the Project would adcl significant traffic, and traflfic congestiort,
to the tr,vo mail'l roads tliat lead fiom the Supervisor's pt'operty to the I-15, r,r,hich is the
nearest freeway. These are the roads that Sr.rpervisor Hom r,voulcl take when dljving to
San Diego or when attempting to evacuate in the event of a Santa Ana wind-driven
wilc1fire. The Project would acld 11.,356 vehicles per day to a section of West Lilac Roacl
jr-rst r,vest of the I-15. See Figures 2.3-3 (existing average daily traffic is I,294 vehicles on
a section of West Lilac Road just west of the I-15), 2.3-5e (average daily traffìc u,oulclbe
12,650 vehicles on same section of road at Project builcl-out). This represents an
incredible, neaily 1,000 percent increase in traffic volumes on this route. The Project
rvotrlcl also add 2,520 vehicles per day, aT4percent increase, to a section of Circle R
Drive jtrst west of the I-15. See Figures 2.3-3 (existing average ciaily traffic is 3,420
vehicles on section of Circle R Drive jr"rst west of the I-15), 2.3-5e (average daily tlafhc
woulcl be 5,940 vel-ricles on same section of Circle R Drive at Project build-oLrt).
This new traff,rc would cause greater traffic congestiort and tlavel delays.
As part of Project approval, the County is proposing to amend the General Plan Mobility
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Element to downgrade some road sections, including a section between Supervisor
Horn's property and the I-15. Specifically, the Project would clowngracle Olcl Highway
395 fiom West Lilac Road to the I-15 entrance ramp from LOS "C" to "F," thereby
allowing a much greater degree of congestion. See Ar"rgust 7 ,2015, Planning
Commission Staff Report, Attachment I, Exhibit C. This would rnaterially affect
Supervisor Horn's ability to access the I-15 on a regular basis as well as in tl-ie event of
wildfire evacuation.
C

a

The FPPC Routinely Finds Conflicts of Interest Based on Similar
Facts.

The FPPC has previously for"rnd that pr-rblic officials have clisqualifying
conflicts of interest in similar situations. In Advice Letter l5-042, the FPPC deterr-nined
that a city councilmember had a disqualifying conflict of interest regarcling two
development projects that were 2,500 and 1,300 feet fiom his property. See Exhibit A.
The projects proposecl 450 single-family resiclences and-like the Project irere-requrred
the rezoning of unincorporated land zonecl for agricr-rlturaI use. The new residents wourlcl
use the same road used by the councilmember to access a main thoroughfare. The FPPC
founcl that tire addition of "at least 450 additional vehicles travelling down the same road
that fthe councilmember] uses to access the city's main east-west thoroughfare, would
result in a substantial change in the character of his property and influence the value of
tlre property." Id.
Here, as in Advice Letter 75-042, the proposed Project is in a rulal area ancl
requires not only a rezoning, but also major General Plan amenclments. It u,ould also
increase traffic even more than in Advice Letter 15-042. Whereas tirose projects r.vould
increase traffic by only 450 additional vehicles per day, this Project would inclease traffic
in front of Supervisor Hom's property by more than ,/, 300 velticles, and lvolrlcl inclease it
by trp fo I1,356 vehicle.ç on one of the main roads that Super-visor Horn uses to access the
I- 15.

Although Supervisor Horn's properly is located a greater distance fi'om the
proposed development than the councilmember's properly rvas locatecl fiom the project
in Adrrice Letter 15-042, distance was not dispositive in the FPPC's analysis. Rathet, the
FPPC fonnd that the addition of hunclreds of cars to tlte s(tnle road vvhich tlte
conncilmentber used represented a material effect on the councilmember's financial
interest in l-ris property. That advice letter used the sarrì.e materiality standarcl fol indirect
impacts that applies in this circumstance.
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Moreover, the FPPC has previor-rsly found a disqr.ralifying conflict of
interest where an official's properly was located farther fiom a proposed project than is at
issue here with Supervisor Horn. In Advice Letter I0l37a (January I1,2011), the FPPC
aclvised that a member of the Califomia Transportation Commission had a conflict of
interest that clisqr"ralifìed him fiom making decisions about a proposed highway
interchange. See Exhibit E. Althor"rgh his property was 1.7 miles frorn the proposecl
interchange, it abutted a "super arterial road" that woulcl have providecl a direct Loute
fiom lris property to the proposed interchange, ancl thus the freeway. Id. Here, Supen,isor
Horn's property is less than 1.7 miles from the Project, ancl it abuts a County Mobility
Element Road (West Lilac Road) that provides a direct route from his property to the
Project ancl then on to the freeway.
Development of the proposecl Project in this rulal area gives a reasonably
pmdent person reason to believe that its approval woulcl have an effect on the mad<et
value of Supervisor Hom's parcels, which are locatecl on the same road as the
development. Here, because the proposed Project would generate a huge increase in
traff,rc on the rura1 roads that provide access to Supervisor Hom's property, it is
reasonably foreseeable that the Project would have a material effect on l-ris f,rnancial
interests that creates a disqualifying conflict of interest.
Conclusion
For the reasons stated above, Supervisor Horn 1"ras a clisqLralifying conflict
of interest that requires him to recuse himself fiom all cliscussions ancl clecisions
concerning the Lilac Hills Ranch Project. We utge that yor-r advise Sr-rpervisor Hom of
this disqualifying conflict. Supervisor Horn's lecusal fiom these governmental decisions
will both prevent the Supervisor and the County fiom violating tl-re Political Reform Act
and upholcl the public's tmst in the ability of the Board of Sr"rpervìsors to make impartial
and reasonecl decisions for the benefit of the County's citizens.
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Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

frr
Erin B. Chalmers
cc (e-mail only):
Supervisor

Bill Horn

William Witt, Deputy County Counsel
Hyla P. Wagner, FPPC General Counsel
Lynda Cassady, FPPC Chief of the Technical Assistance Division
Galena West, FPPC Chief of the Enforcement Division

Exhibits:

A)
B)
C)
D)
E)

FPPC Advice Letter 15-042
11120 West Lilac Map
FPPC Advice Letter I-03-058
FPPC Advice Letter A- 13-033
FPPC Advice Letter l0I37a

700384.2
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STATE OF CALIFORNIA

FAIR POLITICAL PRACTICES COMMISSION

428 J Street

. Suite 6eo .

Sacramenlo, CA gSgt4-2929

Gt6) 922-56óo . Fax (9ró) 3zz-o886

April

16, 2015

Todd O. Litfin
City Attorney
City of Yorba Linda
Rutan & Tucker, LLP
P.O. Box 1950
Costa Mesa, CA 92628-1950
Re

Your Request for Advice
Our File No. A-15-042

Dear Mr.

Litfin

This letter responds to your request for advice on behalf of Tom Lindsey, a member of the
city council of the City of YorbaLinda, regarding the conflict of interest provisions of the Political
Reform Act (the "Act").lThis advice applies only to the conflict of interest provisions of the Act
and no other general conflict of interest prohibitions such as common law conflict of interest or
Section 1090. Moreover, we base this letter on the facts presented. The Fair Political Practices
Commission does not act as a finder of fact when it renders advice. (In re Oglesby (1975) I FPPC

Ops.7l.)
QUESTIONS
Do the Act's conflict-of-interest provisions prohibit Councilmember Tom Lindsey from
participating in city council decisions relating to two development projects (the "Projects"), one
located 2,500 feet from his real property and the other 1,300 feet from his property?

CONCLUSION
Yes. As discussed below, Councilmember Lindsey has a conflict of interest and may not
make, participate in making, or influence city council decisions concerning the Projects. When the
item is called for at a noticed public meeting, Councilmember Lindsey must: (l) immediately prior
to the discussion of the item, orally identify his economic interest involved in the decision as well
as details of the economic interest, as discussed in Regulation 18704.1(b) on the record of the
meeting; (2) recuse himself; and (3) leave the room for the duration of the discussion and/or vote on
the item.

t

The Political Reform Act is contained in Government Code Sections 81000 through 91014. All statutory
references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices
Commission are contained in Sections 18110 through 18997 of Title 2 of the California Code of Regulations. All
regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.

File

No. A-15-042
Page No. 3

will

have a material financial effect on one or more of the public official's interests. (Section
87103.) Councilmember Lindsey has an economic interest in his real property, which he owns.
(Section 87103(b).)

Foreseeability:
Regulation 18701(b) states that for a financial interest that is not explicitly involved2 in a
decision (as is the case here): "A financial effect need not be likely to be considered reasonably
foreseeable. In general, if the fìnancial effect can be recognized as a realistic possibility and more
than hypothetical or theoretical, it is reasonably foreseeable. If the financial result cannot be
expected absent extraordinary circumstances not subject to the public official's control, it is not
reasonably foreseeable."
As relevant to your facts, the following factors in Regulation 1S701(b) are considered in
determining whether the financial effect on an official's financial interest is reasonably foreseeable:

"(4) Whether a reasonable inference can be made that the financial effects of the
govemmental decision on the public official's financial interest might compromise a
public official's ability to act in a manner consistent with his or her duty to act in the
best interests of the public."
{ct*

"(6) Whether the public official has the type of financial interest that would cause a
similarly situated person to weigh the advantages and disadvantages of the
governmental decision on his or her financial interest in formulating a position."
Materiality
Recently revised Regulation 18705.2(a) provides a list of circumstances under which the
reasonably foreseeable frnancial effect of a governmental decision on real property in which an
official has a financial interest is material. As relevant to your facts, the financial effect will be
material if the decisions:

"Would change the character of the parcel of real property by substantially altering
traffic levels or intensity of use, including parking, of property surrounding the
official's real property parcel, the view, privacy, noise levels, or air quality,
including odors, or any other factors that would affect the market value of the real
property parcel in which the official has a financial interest." Regulation
I

8705.2(a)( I 0):

"Would cause a reasonably prudent person, using due care and consideration under
the circumstances, to believe that the governmental decision was of such a nature
2

An explicitly involved property would be the subject of the decision, for example. (Regulation 1S701(a) .)

ExHIBIT B
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ExHIBIT C

September 21,2015
John J. Sansone, County Counsel
County of San Diego

Office of the County Counsel
1600 Pacific Highway, Room 355
San Diego, CA 92101 -2469
Re:

Your Request for Informal Assistance
Our File No. I-03-058

Dear Mr. Sansone

This letter is in response to your request for advice on behalf of two members of
the San Diego County Board of Supervisors, Dianne Jacob and Bill Hg*, regarding the
conflict-of-interest provisions of the Political Reform Act (the "Act").1 We are providing
you with informal aìsistance2 since we do not have all material facts necessary to issue
formal advice.' (See regulation 18329(bX8XC).)
Please bear in mind that the Commission does not provide advice relating to past

conduct. (Regulation 18329(bX8XA).) Any conclusions in this letter apply only to
prospective actions.

QUESTION
May Supervisor Jacob or Supervisor Hom participate in a general plan
amendment decision to approve a land use map which proposes to either upzone or
downzone numerous properties in the county?

I

Govemment Code sections 81000 -91014. Commission regulations appear at Title 2, sections
18109-18997, of the California Code of Regulations. All statutory references are to the Govemment Code
unless otherwise indicated.
' Only formal written advice confers immunity provided under section 831 l4(b) and regulation
18329(bX7). Informal assistance does not provide immunity. (Regulation 18329(c)(3), copy enclosed.)
3
Specifically, we have requested additional facts pertaining to the "public generally" exception in
order to issue formal advice on the decision about which you have inquired.

FileNo

firñ3::

will affect 9,974 property owners (and 13,514 properties) in the unincorporated area of
the County. The portion of the proposed action to decrease density will affect i0,000
property owners.

With respect to the real property on which Supervisor Jacob's residence is
located, the designation of this property does not change at all. However, there are
properties within 500 feet of one of her other properties that would be subject to a
decrease in density to come more into line with the 1 unit per 40 acres on her property.
This is due to groundwater issues in the area. There are over 5,000 property owners
throughout the county who will receive a reduction in density and it is likely that this will
result in a decrease in the value of their property.
The properties of the supervisors are currently zoned "General Agricultural" and
proposed
are
to be rezoned "Semi-Rural/Residential." Specifically, the real property of
the ofhcials and the effect of the proposed amendment are as follows:
Supervisor Jacob
Jacob Property A: This property consists of a 13,000 square foot lot, which
includes her private residence. It is designated as 1 unit per 4 acres, and will remain at
this current designation under the proposed action.
Jacob Property B: This property consists of 3 contiguous parcels of
approximately 90 acres of agricultural land, which is used for dry farming oat hay. The
property also includes a barn. It is designated at 1 unit per 40 acres, and will remain at
this current designation under the proposed action. There are other properties within 500
feet of this property that currently have higher densities. Those other properties will face
a reduction in density to between 1 unit per 10 acres and 1 unit per 40 acres under the
proposed action.

Supervisor Horn:

Hom Property 1: This property consists of 20 acres, which includes Supervisor
Horn's personal residence, a single-family home, and the balance of the property includes
avocado groves. This property is currently designated as 1 unit per 10 acres and it would
be redesignated 1 unit per 4 acres.
Horn Property 2: This property consists of 12 acres of Valencia orange groves.
This property is currently designated as I unit per l0 acres and it would be redesignated I
unit per 4 acres.
Horn Propertv 3: This property consists of 2.5 acres of tangelo groves. This
property is currently designated as I unit per 10 acres and it would be redesignated 1 unit
per 2 acres.
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regard to this decision, that
decision.

will constitute "participate in making" or "influencing" that

Step Three: What are Supervisor Jacobos and Supervisor Horn's economic
interests
the possible source of a conflict of interest?

-

Section 87103 provides that a public official has a "frnancial interest" in a
governmental decision "if it is reasonably foreseeable that the decision will have a
material financial effect, distinguishable from its effect on the public generally, on the
ofhcial, a member of his or her immediate family," or on any of the official's economic
interests, described as follows:
a

A public official has an economic interest in a business entity in which he or she
s
has a direct or indirect investment of $2,000 or more (section 87103(a);
regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee,
employee, or holds any position of management (section 87103(d); regulation
18703.1(b));

a

A public official has an economic interest in real property in which he or she has a
direct or indirect interest of $2,000 or more (section 87103(b); regulation
18703.2);

a

a

a

A public official has an economic interest in any source of income, including
promised income, which aggregates to $500 or more within 12 months prior to the
decision (section 871 03(c); regulation 1 8703.3);
A public official has an economic interest in any source of gifts to him or her if
the gifts aggregate to $340 or more within 12 months prior to the decision (section
871 03(e); regulation 187 03.4);
A public official has an economic interest in his or her personal finances,
including those of his or her immediate family -- this is the "personal f,rnancial
effects" rule (section 87103; regulation 18703.5).
"Business entity" means

"...means any organization or enterprise operated for
profit, including but not limited to a proprietorship,
partnership, firm, business trust, joint venture, syndicate,
corporation or association." (Section 82005.)
s An indirect investment or interest
means any investment or interest owned by the spouse of
official or by

an

a member of the offrcial's immediate family, by an agent on behalf of a public ofhcial, or by

a business entity or trust in which the official, the

official's immediate family, or their agents own directly,
87 103.) "Immediate family" is defined

indirectly, or beneficially a I O-percent interest or greater. (Section
at section 82029 as an official's spouse and dependent children.
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of the real property which is the subject of the
governmental decision" if any parl of the real property is
within 500 feet of the boundaries (or proposed boundaries)
of the redevelopment project area.
(2) The governmental decision involves the zoning or
rezoning, annexation or deannexation, sale, purchase, or
lease, or inclusion in or exclusion from any city, county,
district or other local govemmental subdivision, of the real
property in which the official has an interest or a similar
decision affecting the real property. For purposes of this
subdivision, the terms "zoning" and"rezoning" shall refer
to the act of establishing or changing the zoning or land use
designation on the real property in which the official has an
interest.
(3) The governmental decision involves the issuance,
denial or revocation of a license, permit or other land use
entitlement authorizing a specific use or uses of the real
property in which the official has an interest.
(a) The governmental decision involves the imposition,
repeal or modification of any taxes or fees assessed or
imposed on the real property in which the official has an
interest.
(5) The governmental decision is to designate the survey
area, to select the project area, to adopt the preliminary
plan, to form a project area committee, to certify the
environmental document, to adopt the redevelopment plan,
to add territory to the redevelopment area, or to rescind or
amend any of the above decisions; and real property in
which the official has an interest, or any part of it is located
within the boundaries (or the proposed boundaries) of the
redevelopment area.
(6) The decision involves construction of, or
improvements to, streéts, water, sewer, storm drainage or
similar facilities, and the real properly in which the official
has an interest will receive new or improved services."
(Regulation 187 04.2@).)
Direct Involvement: Since the general plan amendment decision proposes to
rezone the designated densities of Horn Property 1 - 3 through approval of the land use
map, these properties are governed by subdivision (a)(2) of regulation18704.2. As a
result, Hom Property 1 - 3 are directly involved in the general plan amendment decision.
In contrast to the Horn properties, the Jacob Property B will not be subject to such
rezoning. (Jacob Property A is discussed below.) Therefore, regulation 1870a.2@)(2)
would not apply to Jacob Property B.
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Regulation 18705.2(a)(1) provides that the financial effect of a governmental
decision on real property (other than a l.easehold) which is directly involved in the
goveffrmental decision is presumed to be material. "This presumption may be rebutted
by proof that it is not reasonably foreseeable that the governmental decision will have any
financial effect on the real property." (Ibid.) Please note that "any financial effect"
includes as little as a penny's wofth.
Indirect Involvement: If a real property interest is not directly involved in a
governmental decision, materiality standards for indirectly involved property apply.
(Regulation 18704.2(c)(2).) Consequently, the following rule applies to the indirectly
involved Jacob Property A:

"...The financial effect of a governmental decision on real
property which is indirectly involved in the governmental
decision is presumed not to be material. This presumption
may be rebutted by proof that there are specific
circumstancesT regarding the govemmental decision, its
financial effect, and the nature of the real property in which
the public official has an economic interest, which make it
reasonably foreseeable that the decision will have a
material financial effect on the real property in which the
public official has an interest...." (Regulation
1 8705.2(b)(1).) (Footnote added)
Business Entity/Source of Income

Regulation 18705.1(c) provides the materiality standards applicable to business
entities indirectly involved in a decision. Subdivision (c)(1) of regulation 18705.1
applies only where a business entity is listed on the Fortune 500. Subdivisions (cX2) (3) of regulation 18705.1 apply where a business entity is listed on a certain exchange
(e.g., the New York Stock Exchange, the NASDAQ, or the American Stock Exchange);
in addition, subdivisions (c)(2) -(cX3) apply where a business entity is not listed on one
of the specified exchanges but alternate earnings/income criteria for the entity are met.
Finally, subdivision (cX4) applies to business entities, such as small businesses, not
covered by subdivisions (c)(1)-(3).
Regulation 18705.3(b) (enclosed) applies to sources of income which are
indirectly involved in a decision. (Regulation 18704.1(b).)

V/ithout additional information, we are unable to determine which materiality
standard applies to a business entity or source of income in which Supervisor Jacob or

7

Regulation 18705.2(b) (enclosed) provides examples of specific circumstances that will be

considered.
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The Commission does not act as a finder of fact in providing advice. (In re
Oglesby (I975) 1 FPPC Ops. 71.) Therefore, the determination of whether or not it is
reasonably foreseeable that the applicable materiality standard will be met for any of the
supervisors' economic interests is necessarily a factual question that is ultimately for each
supervisor to decide. However, we reiterate the Hom Property 1 - 3 and Jacob Property
B are presumed to experience a material financial effect as a result of the decision.
Step Seven: "Public Generally" Exception
Even if a public official determines that his or her economic interest will
experience a material financial effect as a result of the decision before the official, he or
she may still participate if the "public generally" exception applies to each person or real
property triggering a conflict of interest. (Regulation 18707(bX4).) Regulation 18707.1
provides the requirements for the general exception:

"(a) Except

provided in Government Code sections
87102.6 and 87103.5, the material financial effect of a
governmental decision on a public offtcial's economic
interests is indistinguishable from its effect on the public
generally if both subdivisions (bX1) and (b)(2) of this
regulation apply.
(b) Significant Segments and Indistinguishable Effects.
(1) Significant Segment. The govemmental decision will
affect a'significant segment' of the public generally if any
of the following are affected as set forth below:
(A) Individuals. For decisions that affect the personal
expenses, income, assets, or liabilities of a public off,rcial or
a member of his or her immediate family, or that affect an
individual who is a source of income or a source of gifts to
a public official, the decision also affects:
(i) Ten percent or more of the population in the
jurisdiction of the official's agency or the district the
offrcial represents ; or
(ii) 5,000 individuals who are residents of the
jurisdiction.
(B) Real Property. For decisions that affect a public
official's real property interest, the decision also affects:
(i) Ten percent or more of all property owners or all
homeowners in the jurisdiction of the official's agency or
the district the official represents; or
(ii) 5,000 property owners or homeowners in the
jurisdiction of the official's agency.
(C) Business Entities. For decisions that affect a business
entity in which a public official has an economic interest
the decision also affects 2,000 or twenty-five percent of all
business entities in the jurisdiction or the district the
as
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"Substantiallv

Same Manner"

Now it must be determined if the decision will affect each of the supervisors'
economic interests in substantially the same manner as it will affect the significant
segment of the "public generally." Pursuant to section 87103, the official must consider
the "financial effect" that the decision will have. Merely considering to whom the
provisions of a proposed decision applies, without any quantification of the decision's
financial effect, will not be suffrcient to determine whether requirements of the "public
generally" exception are met.
With regard to the supervisors' property, the "significant segment" will be
affected in "substantially the same manner" if, as a result of the general plan amendment
decision, l0%o or more of all property owners or all homeowners, (or, alternatively, 5,000
property owners) will experience a similar f,rnancial effect due to new upzoning or
downzoning designations.
Regulation 18707.1(b)(1XB) and (b)(2) require that property owners or
homeowners, not parcels, are hnancially affected by the decision in substantially the
same manner as the official's economic interest. Therefore, the financial effect of the
decision on the official must be compared with the financial effect of the decision on
other property owners or homeowners.
However, starting with a review of the decision's effect on specifîc parcels is
helpful in identifying substantially similar ftnancial effects. The information that you
have provided comparing parcels of property which are similar to the supervisors'
properties and which are proposed to be similarly rezoned shows that:
a

With respect to Horn Property I and2,100 parcels would be similarly redesignated
from 1 unit per 10 acres to 1 unit per 4 acres.

o

V/ith respect to Horn Property 3, T43 parcels would be similarly redesignated from
unit per 10 acres to I unit per 2 acres.

1

Based on this information, only a few property owners/homeowners would be
affected in substantially the same manner as Supervisor Hom. We note that while your
facts state that a designation of I unit per 4 acres is similar to designations of 1 unit per 2
acres and 1 unit per 1 acre, the differences in these designations could amount to double
or more the development potential of the property to be rezoned. Additionally, it is not
clear that "counting" parcels designated 1 unit per 2 acres along with the official's
property designated I unit per 4 acres is appropriate under the "public generally"
exception rules since the official would be prohibited from developing his property where
a density of 1 unit per 2 acres were to occur. Therefore, in determining whether the
"public generally"'exception applies, we have counted parcels for which the same
changes in density are proposed.
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2. The decisions for which the official is disqualified should be
considered first, and aftnal decision reached without his participation in
any way;
3. Once a decision has been made on the portions of the Plan for which
the official has a disqualifying interest, the official may participate in
subsequent deliberations regarding other portions of the Plan, so long as
(1) those deliberations do not result in a reopening or in any way affect the
decision from which the official was disqualified, and (2) those decisions
will not have a material financial effect on any of the official's economic
interests. (Huffaker Advice Letter, A- 8 6-3 43 )
.

Step

Eight: 'úLegally Required Participation" Exception

The facts you have presented do not suggest that the "legally required
participation" rule, an exception to the conflict-of-interest rules, is applicable to either
the supervisors' situations.

of

If you have any other questions regarding this matter, please contact me at (916)
322-5660.
Sincerely,

Luisa Menchaca
General Counsel

By:
Natalie Bocanegra
Counsel, Legal Division

NBje
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EXHIBITD

April 3,2013
Carlyn M. Drivdahl
Deputy County Counsel
Tuolumne County
2 South Green Street
Sonora, C1.95370
Re

Your Request for Advice
Our File No. A-13-033

Dear Ms. Drivdahl:

This letter responds to your request for advice regarding the conflict-of-interest
provisions of the Political Reform Act (the "Act").1 Please note that because the Fair Political
Practices Commission ("the Commission") does not act as a finder of fact when it renders
assistance (In re Oglesby (1975) I FPPC Ops. 7l), this letter is based on the facts presented. We
also note that our advice is based solely on the provisions of the Act.

QUESTIONS

1.

Does Supervisor Sherri Brennan have a potential conflict of interest prohibiting her from
making, participating in making, or otherwise influencing governmental decisions regarding
proposed amendments to the Agricultural Resources Element ("Ag Element") of Tuolumne
County's General Plan that would make parcels of land, including the supervisor's, more readily
developable , despite the property being cumently subject to a Williamson Act contract?

2.

If Supervisor Brennan has a disqualifying conflict of interest in a particular decision, can
the remaining decisions concerning the Ag Element be bifurcated allowing her to take action on
them?

3.

If Supervisor Brennan has a conflict of interest in a particular decision, may she speak to
the Board as a member of the public about the effects of the amendments on her real property?
t

The Political Reform Act is contained in Government Code Sections 81000 through 91014. All statutory
references are to the Government Code, unless otherwise indicated. The regulations of the Fair Political Practices
Commission are contained in Sections l8l l0 through 18997 of Title 2 of the California Code of Regulations. All
regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.
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You state that the current rating system has resulted in high ratings for these smaller
parcels, such as Supervisor Brennan's property (rated Agricultural Land of Local Importance),
thus reducing their development potential. Your facts suggest that certain proposed changes to
the Ag Element will have a favorable impact on the potential for these smaller parcels of land to
be developed.
To begin, Goal I 1.4 would be revised to read: "Avoid the conversion of agricultural
lands except those determined to be infill areas." Next, revisions to Policy 1 1 .4.1 are proposed
to avoid the conversion of agricultural land. Finally, proposed Policy ll.A.2 would exempt inf,rll
parcels and smaller agricultural parcels located adjacent to urban land use designations and
within proximity of a public water main. This last revision, in particular, will directly affect
approximately 2,476 acres of agricultural land in Tuolumne County, including Supervisor
Brennan's property.
In our telephone conversation of March 27,2013, you confirmed that Supervisor Brennan
owns at least one parcel of land that would be directly affected by the proposed revision to
Policy 11.A.2 in that it would qualifu as an infill parcel or smaller agricultural parcel exempt
from the prohibition against conversion of agricultural land. In other words, it would become a
parcel that has development potential, and thus more valuable.

With respect to Supervisor Brennan's property, your letter states it is currently subject to
Act contract that has a rolling l0-year term, and that no notice of nonrenewal is in
effect. Your facts point out that land subject to a Williamson Act contract cannot be converted
from an agricultural use to nonagricultural development. It is your understanding that if a notice
of nonrenewal is filed, the restriction against development will remain in effect for 10 years from
the time the notice is provided.
a Williamson

You also advised that the Board of Supervisors will deal with other proposed revisions to
the Ag Element in addition to the three described in your letter. However, you do not believe
that they are so interrelated to Policy 11.A.2 such that Supervisor Brennan would be unable to
vote on them.

ANALYSIS
The Act's conflict-of-interest rules prohibit a public official from making, participating in
making, or using his or her official position in any way to influence a governmental decision in
which the official knows, or has reason to know, that he or she has a'ofinancial interest."
(Section 87100.) Section 87103 provides that a public official has a "financial interest" in a
governmental decision if it is reasonably foreseeable that the decision will have a material
frnancial effect, distinguishable from its effect on the public generally, on the ofhcial, a member
of his or her immediate family, or on any of the official's economic interests.
Under the Act, a conflict of interest exists only when a public official has a financial
interest in a particular governmental decision. To determine whether a public offrcial has a
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Additionally, real property is directly involved in a governmental decision if the
"decision involves the zoning or rezoning,3 annexation or deannexation, sale, purchase, or lease,
or inclusion in or exclusion from any city, county, district or other local governmental
subdivision, of the real property in which the official has an interest or a similar decision
affecting the real property."a (Regulation I S7 0 a.2@)(2).)
However, real properly is only indirectly involved if "[t]he decision solely concerns the
amendment of an existing zoning ordinance or other land use regulation (such as changes in the
uses permitted, or development standards applicable, within a particular zoning category) which
is applicable to all other properties designated in that category." (Regulation 18704.2(bXl).)
Accordingly, the determination as to whether Supervisor Brennan's real property is
directly involved in the decision, or meets the exception under Regulation 18704.2(b)(l) and is
indirectly involved, is dependent on whether the proposed amendments to the Ag Element are
"applicable to all other properties designated in that category." (See Barker Advice Letter, No.
A-03-028.) Although you have not presented information regarding the specif,rc zoning
categories affected, you stated that the amendment to Policy 11.A.2 would exempt only infrll
parcels and smaller agricultural parcels located adjacent to urban land use designations and
within proximity of a public water main, thereby directly affecting approximately 2,476 acres of
agricultural land, including Supervisor Brennan's real property.
Therefore, it does not appear that the amendment is applicable to all properties in a
particular zoning category (e.g., smaller agricultural parcels located adjacent to urban land use
designations and not within proximity of a public water main), and Supervisor Brennan's real
property would thus not fall within this exception. Accordingly, her real property would be
directly involved in the governmental decision.
Step Five: What is the applicable materiality standard?

Regulation 18705.2(a)(l) provides the materiality standard for directþ involved real
property as follows:
"The financial effect of a governmental decision on the real property is
presumed to be material. This presumption may be rebutted by proof that
it is not reasonably foreseeable that the governmental decision will have
any frnancial effect on the real property." (Emphasis added.)

3

"Zoning" and "rezoning" refer to the act of establishing or changing the zoning or land use designation
on the reaf property in which the official has an interest. (Regulation 1870a.2@)(2).)
a Regulation
18704.2 specifies other circumstances under which real property is either directly or indirectly
involved in a governmental decision. These other circumstances do not appear to be applicable to Supervisor
Brennan's situation based on the facts you've provided.
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she has no

disqualifying financial interest. Regulation 18709(a) sets forth the requirements for

segmentation of a decision:

"An agency may segment a decision in which a public official has a
financial interest, to allow participation by the official, provided all of the
following conditions apply:

"(l)

The decision in which the official has a financial interest can
be broken down into separate decisions that are not inextricably
interrelated to the decision in which the official has a disqualifuing
financial interest;
"(2) The decision in which the official has a fìnancial interest is
segmented from the other decisions;
"(3) The decision in which the official has a financial interest is
considered first and afinal decision is reached by the agency
without the disqualified official's participation in any way; and
"(4) Once the decision in which the official has a financial interest
has been made, the disqualified public official's participation does
not result in a reopening of, or otherwise financially affect, the
decision from which the official was disqualified."

Subdivision (b) of Regulation 18709 further states that "decisions are 'inextricably interrelated'
when the result of one decision will effectively determine, affìrm, nullify, or alter the result of
another decision."
Although you indicated in our phone conversation that you believed the decision
concerning Policy ll.A.2 was not so intenelated with the remaining proposed revisions to the
Ag Element such that Supervisor Brennan could not vote on them, you have not provided
sufficient information for us to make that determination.T In the past, the Commission has
advised that some decisions may be too interrelated to be considered separately. For example, if
the resolution of one decision will effectively determine the result of the other decision, the
decisions may not be segmented. (See generally Yang Advice Letter, No. I-06-198; Stone
Advice Letter, No. A-06-007; Barker Advice Letter, A-05; Hull Advice Letter, No. A-04-052.)

If you have additional facts you would like us to consider to assist you in making this
determination, please feel free to seek supplemental advice regarding your question.

7

This includes the revisions referenced in your letter to Goal I 1 .A and Policy I 1 .4.

1

of the Ag Element.

ExHIBIT E

January

11,20ll

John Bezmalinovic
Granville Homes,Inc.
1396 West Herndon Avenue, Suite 101
Fresno, California 937 ll
Re:

Your Request for Advice
Our File No. A-10-137a

Dear Mr. Bezmalinovic:

This letter is in response to your supplemental request for advice, on behalf of Darius
Assemi; regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").1
We provided previous advice on September 16, 2010. We address only those issues raised by
the new facts you have provided.

QUESTION
As a member of the Califomia Transportation Commission (the "CTC"), may
Commissioner Darius Assemi make, participate in making, or otherwise use his official position
to influence the CTC's decisions relating to the construction of a highway interchange in Fresno
County, if he has an indirect economic interest in real property in the county?

CONCLUSION
V/hile it does not appear that the commissioner's interest in his La Ventana property or
Garfield Avenue Property will result in a conflict of interest, his interest in his V/estlake Property
would appear to be materially affected by the interchange decision. Therefore, Commissioner
Assemi may not make, participate in making or use his ofhcial position to influence the
Commission's decisions regarding the proposed interchange. It is reasonably foreseeable that
the Commission's decisions will have amaferial financial effect on his real property interest
because the interchange will significantly improve the property's access to a major highway.
I The Political Reform Act is
contained in Government Code Sections 81000 through 91014. All statutory
references are to the Govemment Code, unless otherwise indicated. The regulations of the Fair Political Practices
Commission are contained in Sections I 8 I I 0 through 18997 of Title 2 of the California Code of Regulations. All
regulatory references are to Title 2, Division 6 of the California Code of Regulations, unless otherwise indicated.
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FACTS
The facts provided with your prior request are the same with the exception that you have
corrected the facts to indicate that the La Ventana property will not include any commercial
zoning. In addition, at your suggestion, we have reviewed information on the city of Fresno's
website that was not previously considered.

In our prior advice, we concluded that Commissioner Assemi's may not participate in
California Transportation Commission ("CTC") decisions regarding the proposed intersection
because it is reasonably foreseeable that the decision will have a material financial effect on his
interest in the La Ventana property. This was based primarily on the fact that the development of
this property would include commercial property. Because of this conclusion, we had no need to
evaluate whether the decision would have a material financial effect on the other two properties
in which Commissioner Assemi has an economic interest. Following is our analysis regarding
the Garfield Avenue Property and the Westlake Property.

ANALYSIS
Steps

l.

to 4.

In our prior advice letter, we advised that Commissioner Assemi is a "public offìcial"
who will be making, participating in making and influencing the CTC's decision to approve the
proposed interchange. We identified economic interests in real property referred as the Garfield
Avenue Property and the V/estlake Property. We concluded that his interest in these properties
would be indirectly involved in CTC's decision regarding the interchange.
Step

5. What is the applicable materiality standard?

The financial effect of a governmental decision on real property that is indirectly
involved in the govemmental decision is presumed not to be material. This presumption may be
rebutted by proof that there are specific circumstances regarding the governmental decision, its
financial effect, and the nature of the real property that make it reasonably foreseeable that the
decision will have a material financial effect on the real property in which the public official has
an interest. Examples of such specif,rc circumstances include the development potential or
income producing potential of the real property, the use of the real property and the character of
the neighborhood, including substantial effects on traffic, view, privacy, intensity of use, noise
levels and air emissions. (Regulation 18705.2(bX1).)

6. Is it reasonably foreseeable that the fînancial effect of the CTC's decision on
Commissioner Assemi's economic interests will meet the applicable materiality standard?
Step

Garfield Avenue Property: This property, located approximately 4,600 feet from the
proposed interchange, is a great deal farther than the 500 foot materiality threshold. We also
note that the route to reach the existing Herndon Avenue interchange does not appear to be
longer or less convenient than the route to the proposed interchange via Veterans Boulevard.
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Accordingly, the presumption of non-materiality is not rebutted with respect to the Garfield
Avenue property.
V/estlake Property: The Westlake property is located approximately 1.7 miles from the
proposed interchange and is expected to be annexed into the City of Fresno. We note that
Commissioner Assemi indirectly owns a great deal of property in the "Westlake Development
Project." His 238.54 acres represent approximately 650/o of the land available for construction,
after subtracting acreage that will be set aside for roadways, a lake and open space.2 Most
importantly, Commissioner Assemi's property abuts the intersection of Grantland and
Gettysburg Avenues, which is where Veterans Boulevard begins. Veterans Boulevard will be a
super arterial road which will provide a direct and unimpeded route from the Westlake Property
to the proposed interchange. The routes to existing interchanges are longer and do not provide
the unimpeded movement of traffic of a super arterial road.

You state that construction of the surface street portion of Veterans Boulevard is not
contingent upon approval and building of the interchange. This is precisely why the decision to
approve the interchange is important to property located so close to Veterans Boulevard.
V/ithout the interchange, Veterans Boulevard would, as you say, provide a corridor between two
rapidly growing areas of the city, but would not significantly improve the'Westlake property's
access to Highway 99. The Westlake property's location, abutting the intersection where
Veterans Boulevard begins, makes it uniquely poised to enjoy the full benefit of the new
Highway 99 interchange. Generally, it can be expected that improved access of real property to
a freeway interchange will enhance the value of the property. The fact that the proposed
interchange will significantly improve the V/estlake property's access to Highway 99 rebuts the
presumption of non-materiality. It is reasonably foreseeable that the Commission's decision will
have a material hnancial effect on Commissioner Assemi's economic interest in the Westlake
Property.
As stated above, it is reasonably foreseeable that the CTC's decision to approve the
proposed interchange will have a material financial effect on Commissioner Assemi's interests in
real property. Therefore, he may not make, participate in making or use his official position to
influence the CTC's decision to approve the proposed interchange without violating the Act's
confl ict-of-interest provisions.3

2 The
Westlake project will consist of 460 acres with 92 acres set aside for roadways, a lake and open
space. (City of Fresno-Westlake Development Project. Notice of Preparation of Initial Study, page 2-5.)

' \Vhen a public official who holds an office specified in section 87200 has a conflict of interest in a
decision noticed at a public meeting, then he or she must: (l) immediately prior to the discussion of the item, orally
identify each type of economic interest involved in the decision as well as details of the economic interest, as
discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the
room for the duration ofthe discussion and/or vote on the item. For closed sessions, consent calendars, absences
and speaking as a member of the public regarding personal interests, special rules found in regulation 1S702.5(c)
and 18702.5(d) apply.
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Steps 7

& 8. The 66public generally" and

oolegally

required participation" exceptions.

As stated in our prior advice, it does not appear that either of these exceptions is
applicable to Commissioner Assemi's situation.

If you

have other questions on this matter, please contact me at

(916) 322-5660.

Sincerely,
Scott Hallabrin
General Counsel

By:
VJjgl
684779.1

Valentina Joyce
Counsel, Legal Division

