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Dear Planning Commissioners

:

I am writing on behalf of the Cleveland National Forest Foundation to urge
the Commission to recommend approval of the project alternative called the Forest
Conservation Initiative Condition, which would extend the life of the overwhelmingly
successful Forest Conservation Initiative. The FCI Condition is the only alternative that
adequately protects the County's most precious resource: the Cleveland National Forest.
In this age of global warming, water scarcity, and resource constraints, the FCI Condition
makes even more sense than it did in 1991 when FCI was endorsed by all of the cities and
passed with a resounding two-thirds of the vote.

I am also writing to alert the Commission that the Final Supplemental ElR
("FEIR") prepared for the project falls so woefully short of complying with CEQA that is
essentially a lawsuit waiting to happen. While we are still reviewing the final document,
which was released a week ago, we note the following glaring deficiencies:
o

The FEIR's analysis and mitígution of climøte change impacts has
ølreødy been invølidated-twice-by the Superior Court. As set forth in
our comment letters, which are attached for your convenience, the FEIR
fails to analyze climate change impacts past2020, an approach labeled as
"kicking the can down the road" and invalidated in Cleveland National
Forest Foundatíon, et al. v. SANDAG (Case No. 37-2011-00101593)
(Attachment 1). Making matters worse, the FEIR relies on the County's
now-defunct Climate Action Plan to mitigate these significant impacts,
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which the Superior Court invalidated on the grounds that it had no
enforceable deadlines. See Síerra Club v. County of San Diego (Case No.
37 -20t2-00 I 0 1 054), Attachment 2.
o

o

uNo Project" ulternutive presents afølse and misleøding
baseline. Despite overwhelming authority to the contrary (see Attachment
1), the FEIR clings to its position that, upon the expiration of FCI, the land
use designations reverted back to their pre-FCI designations. The "No
Project" alternative, the FEIR concludes, would result in an onslaught of
development and a slew of additional significant environmental impacts.
The FEIR's analysis is not only legally incorrect-it is blatantly deceptive
and designed to make the project and the EIR's alternatives look like
compromise positions. They are not; the only environmentally defensible
alternative is the FCI Condition, which is the true "No Project" alternative.

The

FEIR';

CNFF's InJill Study demonstrøtes that growth may be accommodøled in
the cities. As discussed in the attached March 18,2013 comment letter,
CNFF commissioned an inf,rll study (see Attachment 3) to determine
whether the County's anticipated growth in the backcountry could be
accommodated in the cities. The answer is a resoundingyes. The FEIR
does not dispute the Infill's Study conclusion but instead faults it for being
out-of-scope since the County is re-designating only the FCI lands. The
FEIR is wrong. Under CEQA the County may not segment the General
Plan Update in such away as to render certain potentially feasible
alternatives infeasible; such a result violates CEQA's rules against
piecemealing. Moreover, the County misunderstands our point. Contrary
to statements in the FEIR, the Infill Study demonstrates that the FCI
Condition is feasible since it shows that growth can and should be
accommodated in the cities, not in the Forest.
The FEIRfails lo anølyze and mitigate the project's growth ìnducing
impacts. FCI lands are located in remote areas, east of the County Water
Authority line, and far from infrastructure, public services, and jobs. The
project recommended by staff puts us on a slippery slope toward
developing these lands since it would require extending water and sewer
services from the west to the Alpine area. While the FEIR recognizes that
the project would be growth inducing, it fails to analyze how much
additional growth might occur. CNFF recognizes and appreciates that the
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County has maintained 4O-acre zoning in several community areas, but the
planned extension of urban services places these communities on a
precarious slope towards potential future development. The County must
consider placing additional restrictions-a Forest indicator, for exampleto mitigate against these potential growth inducing impacts.
Thank you for your consideration of this important matter. The voters
spoke loudly when they overwhelmingly approved FCI in l99I: The Cleveland National
'We
Forest is our County's legacy.
sincerely hope that you will hear the call to protect it.

Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

Catherine C. Engberg
Attachments
1

CNFF's March 18,2013 letter (Exhibits A and B omitted)

2

CNFF's May 3, 2013letter

3

CNFF's Infill Study "An Alternative Development Scenario for San Diego County"
þrepared by Greenlnfo Network, July 2,2010)
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Mindy Fogg, Land Use Environmental
PlannerCounty of San Diego
5510 Overland Avenue, Suite 310
San Diego, CA92l23
mindy. fo gg@sdcounty. ca. gov
Re

Draft Supplemental Environmental Impact Report on the Forest
Conservation Initiative Lands GPA 12-004 (SCH No. 2012081082)

Dear Ms. Fogg:

We submit this letter on behalf of the Cleveland National Forest Foundation
("CNFF"¡ to provide comments on the proposed Forest Conservation Initiative Lands
("FCI Lands") General Plan Amendment 12-004 ("Project") and the accompanying draft
Supplemental Environmental Impact Report ("DSEIR"). The purpose of this letter is to
provide comments on the DSEIR for the proposed Project and to inform the County that
the document fails to comply with the requirements of the California Environmental
Quality Act ("CEQA"), Public Resources Code $ 21000 et seq., and the CEQA
Guidelines, California Code of Regulations, title 14, $ 15000 et seq. ("Guidelines"). For
the reasons set forth below, we request that the County delay funher consideration of this
Project until such time as a legally adequate EIR is prepared that fully complies with
CEQA.

I.

Introduction

CNFF and Save Our Forest and Ranchlands ("SOFAR") submitted comments to
the County on the Draft EIR ("DEIR") for the General Plan Update, identiffing legal
inadequacies in that EIR. See letter from CNFF and SOFAR dated October 15,2010,
attached as Exhibit A. Those comments explained that the County's approach to land use
in the County's back country would facilitate sprawling growth throughout the region;
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would undermine any attempt to ensure smart, city-centered growth; and would set the
region on a course that is inconsistent with the State's climate objectives. CNFF's DEIR
comment letter set forth a detailed inf,rll development alternative ("Infill Alternative")
that would have substantially reduced or avoided the significant impacts of the General
Plan, yet the comments were dismissed out of hand. Because the County again failed to
include analysis of an Infill Alternative in the DSEIR, the comments presented in the
CNFF/SOFAR letter in 2010 are still relevant. For this reason, we incorporate those
comments by reference and refer to those comments here and throughout this letter.

As discussed in more detail below, the DSEIR perpetuates the failure of the
General Plan EIR. The DSEIR identif,res myriad unmitigable impacts, including
signif,rcant/unavoidable impacts on aesthetics, agricultural resources, air quality,
biological resources, wildland ftrehazards, water quality, mineral resources, noise,
school services, transportation, water supply, and landf,rll capacity. But rather than
providing a meaningful analysis of alternatives for land uses on former FCI lands that
would avoid or lessen these impacts, the DSEIR provides only a superficial alternatives
analysis. In addition, the DSEIR presents a flawed analysis of the Project's contribution
to climate change and fails to identiff feasible mitigation measures for several significant
impacts, including water supply and wildhre risk. In short, the DSEIR fails to remedy
the General Plan EIR's deficiencies and fails to analyze alternatives that prevent sprawl
and impacts associated with it. As a result, we conclude, once again, that the County
would violate CEQA were it to certiff this fatally flawed EIR.

il.

The DSEIR Fails to Adequately Analyze Alternatives to the Proposed Project.

Every EIR must describe a range of alternatives to a proposed project, and to its
location, that would feasibly attain most of the project's basic objectives while avoiding
or substantially lessening the project's significant impacts. Pub. Res. Code $ 21100(b)(a),
CEQA Guidelines $ 15126.6(c). A proper analysis of alternatives is essential for the
County to comply with CEQA's mandate that significant environmental damage be
avoided or substantially lessened where feasible. Pub. Res. Code S 21002; CEQA
Guidelines $$ 15002(aX3), 15021(a)(2),15126.6(a); see Citízens of Goleta Valley v.
Board of Supervisors (.1990) 52 CaI.3d 553.564-65. As stated in Laurel Heíshts
Improvement Ass'n. v. Regents of the Uníversity of Cal., "[w]ithout meaningful analysis
of alternatives in the EIR, neither the courts nor the public can fulfilltheir proper roles in
the CEQA process . . . . [Courts will not] countenance a result that would require blind
trust by the public, especially in light of CEQA's fundamental goal that the public be
fully informed as to the consequences of action by their public off,rcials." (1988) 47
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Cal.3d 376,404. The DSEIR's discussion of alternatives fails to live up to these
standards.
The DSEIR does not comply with the requirements of CEQA because it fails to
undertake a legally suff,rcient study of alternatives to the Project. CEQA provides that
'þublic agencies should not approve projects as proposed if there are feasible alternatives
. . . which would substantially lessen the signihcant environmental effects of such
projects." Pub. Resources Code $ 21002. As such, a major function of the EIR "is to
ensure that all reasonable alternatives tô proposed projects are thoroughly assessed by the
responsible official." To fulfillthis function, an EIR must consider a."reasonable range"
of alternatives "that will foster informed decision making and public participation."
Guidelines $ 15126.6(a). "4n EIR which does not produce adequate information
regarding alternatives cannot achieve the dual purpose served by the EIR . . . ." Kíngs
County Farm Bureau v. City of Hanþrd (1990) 221 CaI. App. 3d 692, 733.

A.

The DSEIR Does Not Analyze a Reasonable Range of Alternatives.

A reasonable range of alternatives includes options that will avoid or substantially
lessen the Project's significant environmental impacts. In light of the Project's extensive
significant and purportedly unavoidable impacts, it is incumbent on the County to
carefully consider a range of feasible alternatives to the Project. The DSEIR fails to do
so. In addition to the No Project alternative, which it claims will have greater impacts,
the DSEIR offers only two alternatives: No New East Willows Village Alternative
("Alpine CPA" Alternative) and the Modified Project Alternative. The DSEIR concedes
that the Alpine CPA would have greater environmental impacts than the Project in the
vast majority of impact categories. The DSEIR does not remotely suggest that the Alpine
CPA Alternative will avoid or substantially reduce any significant environmental
impacts. DSEIR at Table 4-1. Rather, Table 4-1 suggests that the Alpine CPA
Alternative will result in fewer impacts to only 3 of roughly 60 impact categories: airport
noise, parking and alternative transportation. Because the Project would not result in
significant and unavoidable impacts in any of these three impact areas, the Alpine CPA
Alternative does nothing to remedy the signif,rcant impacts of the Project. In short, the
CPA Alternative fails to contribute to the DSEIR's "reasonable range."
The Modif,red Project Alternative incrementally reduces sèveral of the Project's
significant impacts, however, the Modified Project Alternative fails to "substantially
reduce or avoid" a single one of the Project's significant and unavoidable impacts. The
Modified Project alternative would reduce densities on approximately 8,000 acres of FCI
lands, which amounts to a mere 1l percent of all FCI lands. DSEIR at 4-25. The
DSEIR's analysis of this alternative concludes that it would result in fewer impacts, but
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in most cases, the impacts of this alternative would still be signihcant and unavoidable.
See, e.g., SDEIR 4-27 through4-48. As such, the DSEIR does not meet CEQA's
mandate that an EIR "must consider a reasonable range of potentially feasible
alternatives." Guidelines $ 15126.6(a). Such an approach violates the letter and spirit of
CEQA. To ensure that the public and decision-makers have adequate information to
consider the effects of the proposed Project, the County must prepare and recirculate a
revised EIR that considers additional meaningful alternatives to the Project.

B.

The DSEIR Must Consider Other Feasible Alternatives Capable of
Avoiding or Substantially Reducing the Project's Significant
Environmental Impacts.

The DSEIR must consider alternatives that actually avoid or substantially reduce
the Project's signihcant environmental impacts. For instance, the County should consider
an Infill Alternative that directs development to areas inside or immediately adjacent to
the limits of the County's l8 incorporated cities. It cannot be seriously disputed that such
an alternative would not substantially reduce the proposed Project's environmental
impacts. For example, an Inf,rll Alternative would: reduce the need for new infrastructure
and associated costs because services can be provided more eff,rciently to clustered
development in areas Íhat are already urbanized; reduce vehicle dependency, and in turn
reduce air pollution and greenhouse gas emissions, by locating people in walkable and
transit-oriented environments; reduce demand for water; conserve wildlife habitat and
biodiversity; conserve agricultural lands; and protect water quality. Exhibit A at7-16.

CNFF and SOFAR presented the County with an Inf,rll Alternative, along with a
study that confirmed the feasibility of such an alternative, more than two years ago,
giving the County ample time to perform such an analysis. The DSEIR provides no
reasonable explanation as to why the Infill Alternative and additional alternatives that
offer features necessary to reduce the inevitable impacts from the proposed Project were
not analyzed. Moreover, given that such an alternative is feasible, the DSEIR will remain
inadequate if it is not carefully considered. See San Bernardíno Valley Audubon Society,
Inc. v. County of San Bernardino (1984)155 Cal. App. 3d 738,751; Uphold Our Heritage
v. Town of Iloodside (2007) 147 Cal. App. 4th 587,603.

C.

The No Proiect Alternative Would Result in Fewer-Not
Impacts Than the Project.

Greater-

CEQA requires that an EIR evaluate a No-Project alternative that discusses the
existing conditions as well as what would be reasonably expected to occur in the
foreseeable future if the project were not approved. Guidelines $15126.6(e)(2). The
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DSEIR's evaluation of the No Project Alternative enoneously assumes that the land
designations on FCI lands would revert back to land use designations applicable under
the pre-FCI General Plan. Based on this false assumption, the document concludes that
the No Project Alternative would have greater impacts than the Project. There is no basis
for the County's assumption or its false and misleading conclusion. Rather, as detailed in
a letter from CNFF to the County Board of Supervisors in 2010, the Elections Code, the
text of the initiative and the legislative history all dictate that the December 31,2010
sunset date refers to the date that the County Board of Supervisors may amend the FCI
designations without seeking voter approval. See generally letter from Shute, Mihaly &
'Weinberger
on behalf of CNFF to the County Board of Supervisors, dated December 7,
2010, attached as Exhibit B.
First, although the FCI Initiative does not state what will happen after 2010,the
Elections Code fills the gap. Specifically, Elections Code section 9125 states:

No ordinance proposed by initiative petition and adopted either by the
board of supervisors without submission to the voters or adopted by the
voters shall be repealed or amended except by a vote of the people, unless
provision is otherwise made in the original ordinance.
Absent a sunset clause, FCI's land use designations would continue eternally
unless the voters enacted a change in the measure. The sunset clause simply "provides
otherwise" for this default rule, speciûing that the voter approval requirement will
disappear in 2011.
Second, the FCI expressly states that the former designations, to the extent they
are inconsistent with "National Forest and State Parks (23)" designatior\ aÍe "repealed".
Courts refuse to read reversionary clauses into to statutes where they are not expressly
stated in the text of the measure. See, e.g., Stott Outdoor Advertising v. County of
Monterey (2009) 601 F.Supp.2d 1143, | 150-51 (finding no factual support for plaintiff s
assertion that County would revert back to existing outdoor sign regulations following the
expiration of a temporary interim urgency ordinance). Accordingly, rather than
providing that the land use designations would be reinstated in 2011, FCI expressly
provides that they are repealed.

Third, FCI's legislative history confirms that the measure did not intend to
reinstate the previous land use designations in2011. County Counsel's Impartial
Analysis states that the pre-FCI land use designations are "repealed", and does not
suggest that this repeal would somehow be nullified after the Initiative sunsets. Even the
opponents of the Initiative did not believe the land use designations would revert back in
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2011. The "con" ballot argument states that FCI "is a dangerous precedent - wiping out
careful planning guidelines." The voters who thought they were "wiping out" planning
guidelines could not possibly have imagined that these planning guidelines would be
reinstated. See Robert L. v. Superior Court (2003) 30 Cal.4th at 901 (the court's "task is
simply to interpret and apply the initiative's language so as to effectuate the electorate's
intent").
Finally, the County's theory that the pre-FCI land use designations will be
reinstated after FCI's sunset undermines the long-term purpose of land use planning and
sound planning principles. General plans do not terminate when they reach their
scheduled horizon year. See Gov't Code $ 65300 et seq. FCI's land use designations will
simply continue until such time, if ever, that the County adopts new designations.

in summary, there is nothing in the text of the FCI or the appiica'oie statutes anci
case law that suggests that the land uses "reverted back" to pre-FCI designations on
January 1,2011. To the extent the County claims otherwise means it took a discretionary
action to amend the General Plan without complying with CEQA.

The County must correct this flaw in a revised SEIR that properly describes and
evaluates the No Project altemative as retaining FCI land use designations.
D.

The DSEIR Provides Inadequate Justification for Rejecting the FCI
Density Alternative.

If there is a feasible alternative to a project that meets most of the project
objectives and would reduce or avoid significant impacts, then the lead agency may not
approve the project as proposed. See Uphold Our Herítage v. Town of Woodside (2007)
747 Cal. App. 4th 587,603. To reject environmentally favorable alternatives, the agency
must f,rnd that they either do not meet the project's objectives or that they are infeasiblethat is, they are not "capable of being accomplished in a successful manner . . . taking
into account economic, environmental, social, and technological factors." Pub. Res.
Code $21061 . 1 . Such a conclusion must be supported by substantial evidence in the
record. The DSEIR dismisses the FCI Density Alternative without suff,rcient justif,rcation
and therefore does not meet this standard.
The DSEIR excludes the FCI Density Alternative Cespite the fact that this
alternative would reduce impacts to many of the significant unavoidable impacts
identified by the DSEIR. DSEIR at 4-3. The DSEIR concludes that the FCI Density
Alternative would not fulhll the Project objectives. DSEIR at 4-4. However, the
document provides no evidence to support this conclusion. Instead, it vaguely states that
sH
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this Alternative would be inconsistent with the "Guiding Principles and Policies of the
adopted General Plan." Id. The DSEIR fails to speciff the particular principles and
policies that would be violated.
To the contrary, our review of the General Plan Guiding Principles reveals that the
opposite is true. For example, General Plan Guiding Principle 2 directs the County to
"promote health and sustainability by locating new growth near existing and planned
infrastructure, services, and jobs in a compact patterns of development." General Plan at
2-7. Retaining FCI Lands at current densities and directing growth into existing
urbanized areas would be consistent with this principle by locating growth near existing
infrastructure and jobs. Guiding Principle 5 directs the County to "ensure that
development accounts for physical constraints and the natural hazards of the land."
Maintaining current FCI densities would comply with this principle by locating growth in
urbanized areas away from wildfire prone areas, thus reducing impacts related to
wildland fnehazards. Guiding Principle 7 directs the County to "maintain
environmentally sustainable communities and reduce greenhouse gas emissions that
contribute to climate change." As discussed throughout this letter, maintaining FCI land
use designations and directing new growth to existing urbanized areas would locate
people to areas that are walkable and served by transit, thus reducing vehicle miles
traveled and related greenhouse gas emissions. Guiding Principle 8 directs the County to
"preserve agriculture as an integral component to the region's economy, character, and
open space network." Given that the Project as proposed would result in a direct loss of
6,000 acres of agricultural lands, retaining existing densities and preserving these
agricultural lands would obviously be consistent with this principle. In fact, had the
DSEIR conducted a proper analysis of this Alternative, it would likely have found that
retaining FCI densities and locating growth to urbanized areas directly responds to and
complies with all of the General Plan Guiding Principles.

Having concluded, without supporting evidence, that the Alternative would not
comply with the General Plan, the DSEIR then asserts that the Alternative would result in
significant land use compatibility oonflicts because several FCI parcels are located within
urban areas and are better suited for intense development. DSEIRat 4-4. Once again, the
DSEIR fails to provide any evidence to support this statement.

In sum, the DSEIR offers only unsupported conclusions instead of any legitimate
justification for rejecting the FCI Density Alternative. Under CEQA, an agency may not
approve a proposed project if a feasible alternative exists that would meet most of the
project's objectives and would diminish or avoid its significant environmental impacts.
,See Pub. Res. Code $ 21002; Kíngs County, 221 Cal.App.3d at 731. Given the extensive
environmental impacts this Project will have, the consideration of alternatives will not be
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complete until the County prepares a revised DSEIR that presents decision-makers and
the public with a rigorous, good-faith assessment of options that reduce the
environmental consequences of the Project.

ilI.

The DSEIR Fails to Disclose the Project's Long-Term Contribution to
Climate Change.

The DSEIR's evaluation of the Project's contribution toward climate change is
severely flawed because it: (a) omits consideration of the Plan's impacts beyond 2020;
and, (b) obscures the Plan's dramatic conflict with both science and long-term climate
policy. Consequently, the DSEIR fails to disclose information essential to intelligently
evaluate the Plan's consequences for the climate.

The FCI Project is a iong-range planning <iocument that addresses growth over the
next forty or so years. Consequently, the DSEIR must identiff and analyzethe
environmental impacts from the FCI Project over its entire expected timeframe. CEQA
defines a "project" as "the whole of an action, which has a potential for resulting in either
a direct physical change" or "a reasonably foreseeable indirect change in the
environment." Guidelines $15378(a) (emphasis added); see also Guidelines $15378(c)
(term'þroject" means the whole of the "activity which is being approved"). Thus,
CEQA requires that an agency take an expansive view of any particular project as it
conducts the environmental review for that project. See McQueen v. Bd. of Directors
(1988) 202 Cal.App.3d 1136,1143 (disapproved on other grounds in Western States
Petroleum Assn. v. Superíor Court (1995) 9 CaI.4th 559,570) (term "projèct" is
interpreted so as to "maximize protection of the environment"). Furthermore, according
to CEQA, evaluation of an impact's significance calls for "careful judgment . . based to
the extent possible on scientific and factual data" and must reflect the project's "setting."
Guidelines $ $ 1 5064(b), 15064.4(a).
The DSEIR relies largely on the GHG emission inventory prepared as part of the
GPU EIR for the years 1990,2006, and2020. DSEIR Climate Change Exhibit at 12 . By
the year 2020, GPU GHG emissions are projected to increase to 7 .l million metric tons
carbon dioxide equivalent (MMT CO2e) (from 5.3 MMT CO2e in 1990) without
incorporation of any GHG-reducing policies or mitigation measures. This amount
represents an increase of24 percent over 2006 levels, and a 36 percent increase from
estimated 1990 levels. This is considered a potentially significant impact. Id. The
DSEIR explains that the proposed FCI Project would result in an increase in development
that would further add to the GHG emissions projected for the region. The DSEIR
appropriately determines that the proposed Project's contribution to this significant
cumulative impact would be cumulatively considerable, prior to mitigation. Id.
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Critically, the GPU DEIR and the FCI DSEIR only analyze GHG emission levels
through 2020 despite the fact that the horizon year for the GPU may be as far out as
2050. GPU DEIR at2.l7-13. By ignoring the Project's impacts between 2020 and2050,
the DSEIR improperly hides the Plan's climate impacts. This period is precisely when
both climate science and California policy-specifically, Executive Order 5-3-05require emissions to decrease rapidly and remain low permanently to avoid unacceptable
climate change.
Science establishes that in order to stabilize the climate and avoid the most
catastrophic outcomes of climate change, we must substantially reduce our annual GHG
emissions over time, achieving a low-carbon future by mid-century. See California Air
Resources Board Scoping Plan at 4. California climate policy, as reflected in Executive
Order 5-3-05, requires reducing emissions 80 percent below 1990 levels by 2050 so as to
avoid extreme climate impacts. The AB 32 Scoping Plan incorporates this goal,
establishing a"trajectory" for reaching it over time. That trajectory requires continuing
and steady annual reductions in both total and per capita emissions.

The Attorney General and air districts have also concluded that an assessment of
GHG impacts from long-range planning documents such as the GPU or FCI Project
should be based on whether the planning document functions to achieve reductions
consistent with AB 32 and Executive Order 5-3-05. For example, in "Climate Change,
the California Environmental Quality Act, and General Plan Updates," the Attorney
General stated:

Governor Schwarzenegger's Executive Order 5-3-05, which commits
California to reducing its GHG emissions to 1990 levels by 2020 and to
eighty percent below 1990 levels by 2050, is grounded in the science that
tells us what we must do to achieve our long.term climate stabilization
objective. The Global Warming Solutions Act of 2006 (AB 32), which
codifies the 2020 target and tasks ARB with developing a plan to achieve
this target, is a necessary step toward stabilization. Accordingly, the targets
set in AB 32 and Executive Order 5-3-05 can inform the CEQA analysis.
One reasonable option for the lead agency is to create community-wide GHG
emissions targets for the years governed by the general plan. The community-wide
targets should align with an emissions trajectory that reflects aggressive GHG mitigation
in the near term and California's interim (2020) and long-term (2050) GHG emissions
limits set forth in AB 32 and the Executive Order.
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In developing GHG thresholds, the Bay Area Air Quality Management District
similarly determined that when analyzingthe impacts of long-range plans, significance
criteria should be based on AB 32 for the 2020 planning year and that, given the
additional reductions needed beyond 2020,lead agencies should look to the more
aggressive reductions set forth in Executive Order 5-3-05 for later planning horizons.

A California court recently ruled on this exact issue. In Cleveland National Forest
Foundation, et. al., v San Díego Association of Governments (Case No. 37-201100101593-CU-TT-CTL), the Court ruled that the San Diego Association of Governments
("SANDAG") impermissibly dismissed E-O 5-03-05 :
This position ISANDAG's failure to identiff its plan's inconsistency with
the Executive Order as a signihcant effect] fails to recognizethatExecutive
Order 5-3-05 is an ofÏcial policy of the State of Calif'ornia, established by a
gubernatorial order in2005, and not withdrawn or modified by a
subsequent (and predecessor) govemor. Quite obviously it was designed to
address an environmental objective that is highly relevant under CEQA
(climate stabilization). ... SANDAG thus cannot simply ignore it. This is
particularly true in a setting in which hundreds of thousands of people in
the communities served by SANDAG live in low-lying areas near the coast,
and are thus susceptible to rising sea levels associated with global climate
change. The court in Association of lrrítated Resídents v. State Air
Resources Board (2012) 206 Cal. App. 4th 1487,1492-93, recognized the
importance of the Executive Order in upholding the ARB's Scoping Plan.
The court agrees with petitioners that the failure of the EIR to cogently
address the inconsistency between the dramatic increase in overall GHG
emissions after 2020 contemplated by the RTP/SCS and the statewide
policy of reducing same during the same three decades (2020-2050)
constitutes a legally defective failure of the EIR to provide the SANDAG
decision makers (and thus the public) with adequate information about the
environmental impacts ofthe SCS/RTP." See Judgment, attached as

Exhibit C.
In sum, because the DSEIR does not evaluate the FCI Project's impacts beyond
2020 and because it isnores the Project's dramatic conflict with both science and longterm climate policy, it omits information essential to intelligently evaluate the Project's
consequences for the climate. The DSEIR must be revised to examine the contribution to
climate change throughout the entire period the Project is expected to be in effect.
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IV

The DSEIR Fails to Identify Feasible Mitigation Measures to Lessen
Significant Unavoidable Impacts on the Environment.

CEQA's central mandate is that "public agencies should not approve projects as
proposed if there are feasible alternatives or feasible mitigation measures available which
would substantially lessen the significant environmental effects of such projects."
Berkeley Keep Jets Over the Bay Comm. v. Bd. of Port Comm'rs (2001) 9l Cal.App.4th
1344,1354 (quoting Pub. Res. Code $ 21002). CEQA requires lead agencies to identiff
and analyze all feasible mitigation, even if this mitigation will not reduce the impact to a
level of insignif,rcance. CEQA Guidelines, $ 15126.4@)(I)(A) (discussion of mitigation
measure "shall identiff mitigation measures for each signif,rcant environmental effect
identified in the EIR"); see also Woodward Park Homeowners Ass'n, Inc. v. City of
Fresno (2007) 150 Cal.App.4th 683,724 ("The EIR also must describe feasible measures
that could minimize signihcant impacts.").
Here, the DSEIR concedes that the Project will result in many significant
unavoidable impacts, but then fails to identiff feasible mitigation to reduce these impacts.
DSEIR at Table S-2. In one of the more egregious examples, the DSEIR explains that the
proposed Project would result in increases in population and housing in areas that may
not have been accounted for in the most current water planning documents. DSEIR at
2.14-8. It goes on to state that there "may be uncertainties surrounding the
implementation of future water supply projects, such as difficulty obtaining permits for
desalination projects, unexpected water quality contamination of supply sources, erratic
weather patterns associated with climate change, and competing dernands for water
supply." Id. The Project would also result in "groundwater dependent districts having
inadequate water supply to serve the projected demand of the proposed Project." Id.
Based on this analysis, the DSEIR rightly concludes that implementation of the
proposed Project would result in significant and unavoidable direct and cumulative
impacts related to water supplies. DSEIR at2.l4-8. The DSEIR points to one mitigation
measure to address impacts related to water supply; a Countywide moratorium on
building permits and development applications in any areas of the County that would
have an inadequate imported water supply to serve future development until adequate
supplies are procured. DSEIR at 2.14-17 . However, the DSEIR claims implementation
of this measure is not feasible because such a moratorium would conflict with the Project
objective to support a reasonable share of projected regional population growth. Id. As
explained, throughout this letter, the County can, and should, consider mitigation
measures and alternatives that retain FCI land designations and direct growth to inf,rll
areas in urbanized communities. As explained in Exhibit A, the Infrll Scenario Study
demonstrates that there is ample vacant land within the incorporated cities. The fact that
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implementation of such an alternatives would entail development in the incorporated
cities, outside of the County's jurisdiction, does not render the alternative infeasible. See
Goleta v. Board of Supervisors (1990) 52 Cal.3d at 576 n.7 (holdingthat 'Jurisdictional
borders are simply a factor to be taken into account and do not establish an ironclad limit
on the scope of reasonable alternatives."); Placer Ranch Partners v. County of Placer
(2001) 9l Cal App. 4th 1336, 1339-40 (upholding County's General Plan Update where
the County analyzed a city-centered growth alternative similar to CNFF's Inf,rll
Alternative).

V.

Conclusion

For the foregoing reasons, CNFF urges the County to delay further consideration
of this FCI General Plan Amendment unless and until the City prepares and recirculates a
revised draft SEIR that fully complies with CEQA and the CEQA Guidelines.

Very truly yours,
SHUTE, MIHALY

& WEINBERGER LLP

C. Engberg,

Carmen J. Borg, AICP
Urban Planner

SHUTE, MIHALY
Ù--VEINBERCERTT.T'

Mindy Fogg, Land Use Environmental Planner
March 18,2013
Page 13

Cc (Without Exhibits):
Alpine CPG, Jim Easterling
Bonsall CSG, Margarette Morgan
Borrego Springs CSG, Richard Caldwell
Boulevard CPG, Donna Tisdale
Campoll-ake Morena CPG, Jack White
Crest, Dehesa, Granite Hills, Harbison Canyon CPG, Waldon G. Riggs
Cuyamaca CSG, Kathy Goddard
Decanso CPG, Cathy Prazma and Claudia White
Fallbrook CPG, James C. Russell
HIDDEN MEADOWS CSG, Bret Sealey
Jacumba CSG, Steven Squillaci
Jamul Dulzura CPG, Jean Strouf
Julian CPG, Jack Shelver
Lakeside CPG, Laura Cyphert
Pala-Pauma CSG, Charles Mathews
Pine Valley CPG, Vern Denham
Potrero CPG, William Crawley
Rainbow CPG, Dennis Sanford
Ramona CPG, Jim Piva
San Dieguito CPG, Bruce Liska
Spring Valley CPG, James Comeau
Sweetwater CPG, Sheri Todus and & Harriet Taylor
Tecate CSG, Louis Schooler
Twin Oaks Valley CSG, Sandra Farrell
Valle De Oro CPG, Jack Philips
Valley Center CPG, Oliver Smith
U.S. Forest Service, Gloria Silva - Gqdya@fs.n9fllg)
Nature Conservancy, Bill Tippets - @læpçIS@øC.-q1g)
California Sierra Club, Kathryn Phillips - (Kathryn.phillips@sienaclub.org)
Center for Biological Diversity, Ileene Anderson Audubon, Jim Peugh - (peugh@cox.net)
Local Sierra Club - (mdisenhouse@cox.net)

3äËîä:Tili:"i{"::"1",ä;-,,-ø,-."CalifomiaTrout, Roxanne Carter -@)
350.org, Simon Mayeski - @)

*)

)

)

Diego Canyonlands , Eric Bowlby - (eric@sdcanyonlands.org)
Coastkeeper, Jill V/itkowski - (i ill@sdcoastkeeper.org)
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October 15, 2010.
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Board of Supervisors, dated December 7, 2010.

Exhibit C

Cleveland National Forest Foundation, et. al., v San Diego Association of
Governments (Case No. 37-2011-00101593-CU-TT-CTL) Ruling on
Petitions for Writ of Mandate.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN Maio

CLEVELAND NAT'L FOREST
FOUNDATION, et al.,

Case No. 2011-00101593.
RULING ON PETITIONS' FOR WRIT OF
MANDATE

Petitioners,
V.

Judge: Timothy B. Taylor
Dept.: 72

SAN DIEGO ASS'N OF GOVERNMENTS,

Hearing: November 30, 2012

Respondent;
And CONSOLIDATED CASE and
COMPLAINT IN INTERVENTION BY the
ATTORNEY GENERAL OF CALIFORNIA

1. Overview and Procedural History.
In this CEQA case, the petitioners and the Attorney General claim SANDAG abused its
discretion when it decided to certify an EIR and adopt a Regional Transportation Plan
(RTP) which for the first time included a "Sustainable Communities Strategy" (SCS)
ostensibly designed to meet a greenhouse gas emission reduction target as required by
Senate Bill 375, Stats. 2008, Ch. 728. The parties agree this is the first RTP in California
to be adopted following the 2008 legislation [AR2075; AR 04465], but they
fundamentally disagree about the reach and requirements of that statute as it interfaces
with the requirements of CEQA. No court has heretofore interpreted SB 375; the
RTP/SCS at issue is meant to provide a blueprint for transportation planning for the next
1

40 years; and entities like SANDAG up and down the State are looking for guidance
from this case regarding how to implement SB 375 in the context of an EIR. Thus, this
court is but a way station in the life of this case, which is clearly headed for appellate
review regardless of the outcome at the trial level. The case arises against a backdrop of
intense scientific and political debate over what one counsel referred to as the signal issue
of our time: global climate change.
Petitioners Cleveland Nat'l Forest Foundation ("Cleveland") and the Center for
Biological Diversity ("CBD") filed the petition on November 28, 2011. The case was
assigned to Judge Hayes, but Cleveland challenged her and the case was reassigned.
Petitioners CREED-21 and the Affordable Housing Coalition ("AHC") filed a
substantially similar petition, also on November 28, 2011 (ROA 42). This case, No.
2011-00101660, was initially assigned to another department, but the parties later
stipulated to (and the court ordered) consolidation with the low-numbered case (ROA
41).
Cleveland and CBD filed an amended petition on 1/23/12, adding the Sierra Club as a
petitioner (ROA 17). The AG sought and obtained leave to intervene on 1/25/12, and
filed her petition in intervention the same day on behalf of the People (ROA 22-25).
At a CMC on 2/24/12; the parties advised the court that the Administrative Record in this
case exceeds 10,000 pages in length (as it turned out, it is over 30,000 pages). In light of
this, the court adopted a party-proposed briefing schedule, granted relief from brief page
limits imposed by the Rules of Court, and set the matter for a merits hearing (ROA 38).
SANDAG subsequently filed answers to both the Cleveland/CBD/Sierra Club amended
petition and the CREED-21/AHC petition (ROA 48, 49). SANDAG also filed its answer
to the AG's petition in intervention.
The Administrative Record, which is contained on a CD, was lodged on June 27 (ROA
53), having been certified by SANDAG on May 3 (ROA 45). Joint excerpts are
contained in two binders, which were lodged 10/25/12. On November 19, the parties
lodged a "Corrected Joint Appendix" (ROA 80); but by this time, the court had done the
lion's share of its review using the joint excerpts lodged in October.
The briefing has been extensive, and as will be explained below, might have been even
more extensive. On June 27, the AG filed an opening brief, an amended opening brief,
and (a few days later) an errata to the amended opening brief (ROA 52, 56). Also on
June 27, CREED-21/AHC filed their opening brief (ROA 54), and Cleveland/CBD/Sierra
Club filed their opening brief (ROA 55). This was a total of 81 pages of briefing (not
counting the AG's amendments and corrections). On Sept. 10, SANDAG filed its
responsive briefs: one in response to the AG's amended brief (ROA 62), and a second in
response to the Cleveland and CREED-21 briefs (ROA 61). This was a total of 95 pages
of briefing.

On September 25, 2012, the court had the unpleasant experience of denying several
requests for leave to file amicus briefs. ROA 68. Respondents recruited several amici
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who spent time and energy preparing extensive briefs. See ROA 59, 64. The parties and
the proposed amici appeared on September 25 to ask the court to allow the filing of these
briefs, and to set a briefing schedule for joinders and responses thereto. The court was
constrained to exercise its discretion to deny all such requests; it explained its decision in
two ways. First, the court is aware of its limited role here: to ensure a complete record,
and to provide the parties with a timely decision so that the case may proceed promptly to
appellate review. The court was concerned that allowing amicus briefing, joinders and
responses would retard rather than advance the latter goal (particularly given that the trial
court's decision will not affect the others statewide with an interest in this topic, but
rather only the parties - and then only for the limited period between the decision set
forth below and the issuing of a learned opinion from the 4th DCA, Div. 1).
Second, and in a related vein, the court noted that Brobdingnagian budget cuts recently
suffered by the Judicial Branch have caused the San Diego Superior Court to lay off
hundreds of staff, stop providing court reporters in civil cases, restrict office hours, and,
most recently, "close a county-wide total of seven civil independent calendar courtrooms
(with a consequent re-distribution of the caseload among the "surviving" departments).
Again, the court was concerned that 100+ pages of additional briefing (on top of the
lengthy party/intervenor briefs) could not be properly addressed by the court in a timely
fashion, given these harsh fiscal and workload realities. Fortunately, the work done by
amici will not have been wasted; they remain free to polish their briefs in light of this
court's decision and seek leave to file them as the case proceeds to review before courts
with broader authority.
Finally, reply briefing was filed by the AG on October 12; petitioners filed their
consolidated reply that same day (ROA 72, 73). This was an additional 50 pages of
briefing. The court has reviewed the opening, opposition and reply briefing, as well as
the Administrative Record and the Supplement thereto filed October 22 (ROA 74).
The court notes that the briefing was accompanied by lodgments of non-California
authorities. The court asks the parties to forebear from routinely lodging copies of
federal or foreign authorities in the future. These are ordinarily available to the court on
Westlaw. Counsel are encouraged to review the Summer 2011 amendments to CRC
3.1113(i) in this regard. The former rule made such lodgments mandatory; the current
rule permits judicial discretion in this area. The court will advise counsel if it needs a
lodgment of a non-California authority. Many trees will be saved if counsel will honor
this request. Also, recent budget cuts imposed on the court make the clerk time for the
handling of these lodgments quite problematic.
On November 16, 2012, the court published a lengthy tentative ruling. The court did so
early, in order to facilitate counsel's preparation in light of the intervening Thanksgiving
holiday. The court entertained well-prepared and very thoughtful argument on November
30 from Mr. Seymour on behalf of SANDAG, Mr. Selmi on behalf of petitioners, and by
Mr. Patterson and Ms. Durbin on behalf of the AG. Petitioners and the AG used a
Powerpoint presentation, which the court marked as Ex. 1 to the hearing for record
purposes. Following argument, the court took the matter under submission. The court
3

now renders its decision. Record references below are to the excerpts lodged by the
parties in October, except where stated. The court notes that, near the end of her
comments during the 1 hour 45 minute hearing, Ms. Durbin requested a Statement of
Decision. This is not required, as there was no "trial" of this matter as contemplated by
CCP section 632. There was no testimony or cross examination; the matter proceeded, as
most if not all CEQA cases do, in the manner of a complex motion argument. The court
hopes that the following discussion will be deemed by the parties and the reviewing court
to be an adequate specification of the grounds for non-compliance as required by Pub.
Res. Code section 21005(c), and an adequate setting forth of the court's decision and the
reasons therefor.
2. Overview of the CEOA Process.
A. The Court's Role in CEOA Cases.
In Mira Mar Mobile Community v. City of Oceanside, 119 Cal.App.4th 477,486 (2004)
(Mira Mar Mobile Community), the court explained that "[i]n a mandate proceeding to
review an agency's decision for compliance with CEQA, [courts] review the
administrative record de novo [citation], focusing on the adequacy and completeness of
the EIR and whether it reflects a good faith effort at full disclosure. [Citation.] [The
court's] role is to determine whether the challenged EIR is sufficient as an information
document, not whether its ultimate conclusions are correct. [Citation.]" An EIR is
presumed adequate. Pub. Res. Code § 21167.3, subd. (a).
Courts review an agency's action under CEQA for a prejudicial abuse of discretion. Pub.
Res. Code § 21168.5. "Abuse of discretion is established if the agency has not proceeded
in a manner required by law or if the determination or decision is not supported by
substantial evidence." Id.; see Mira Mar Mobile Community, supra, 119 Cal.App.4th at
486; County of San Diego v. Grossmont-Cuyamaca Community College Dist.
("Grossmont"), 141 Cal. App. 4t' 86, 96 (2006)(same).
In defining the term "substantial evidence," the CEQA Guidelines state: " `Substantial
evidence' ... means enough relevant information and reasonable inferences from this
information that a fair argument can be made to support a conclusion, even though other
conclusions might also be reached. Whether a fair argument can be made ... is to be
determined by examining the whole record before the lead agency. Argument,
speculation, unsubstantiated opinion[,] narrative [or] evidence which is clearly erroneous
or inaccurate ... does not constitute substantial evidence." CEQA Guidelines, § 15384(a).
"In applying the substantial evidence standard, [courts] resolve all reasonable doubts in
favor of the administrative finding and decision. [Citation.]" Mira Mar Mobile
Community, supra, 119 Cal.App.4th at 486; Grossmont, supra, 141 Cal. App. 4t' at 96.
Although the lead agency's factual determinations are subject to the foregoing deferential
rules of review, questions of interpretation or application of the requirements of CEQA
are matters of law. While judges may not substitute their judgment for that of the decision
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makers, they must ensure strict compliance with the procedures and mandates of the
statute. Grossmont, supra, 141 Cal. App. 4a' at 96.
B. The Three Steps of CEQA.
CEQA establishes "a three-tiered process to ensure that public agencies inform their
decisions with environmental considerations." Banker's Hill, et al v. City of San Diego,
139 Cal. App. 4a' 249, 257 (2006)("Banker's Hill"); see also CEQA Guidelines, §
15002(k)(describing three-step process).
First Step in the CEQA Process.
The first step "is jurisdictional, requiring that an agency conduct a preliminary review in
order to determine whether CEQA applies to a proposed activity." Banker's Hill, supra,
139 Cal. App. 4th at 257; see also Guidelines, § 15060. The Guidelines give the agency
30 days to conduct this preliminary review. (Guidelines, § 15060.) The agency must first
determine if the activity in question amounts to a "project." Muzzy Ranch Co. v. Solano
County Airport Land Use Com. (2007) 41 Cal.4th 372, 380. "A CEQA ...project falls
into one of three categories of activity which may cause either a direct physical change in
the environment, or a reasonably foreseeable indirect physical change in the environment
(§ 21065.)" Sunset Sky Ranch Pilots Assn. v. County of Sacramento (2009) 47 Cal.4th
902, 907.
As part of the preliminary review, the public agency must also determine the application
of any statutory exemptions or categorical exemptions that would exempt the proposed
project from further review under CEQA. See Guidelines, § 15282 (listing statutory
exemptions); Guidelines, §§ 15300-15333 (listing 33 classes of categorical exemptions).
The categorical exemptions are contained in the Guidelines and are formulated by the
Secretary under authority conferred by CEQA section 21084(a). If, as a result of
preliminary review, "the agency finds the project is exempt from CEQA under any of the
stated exemptions, no further environmental review is necessary. The agency may
prepare and file a notice of exemption, citing the relevant section of the Guidelines and
including a brief `statement of reasons to support the finding.' " Banker's Hill, supra, 139
Cal.App.4th at 258, citing Guidelines, §§ 15061(d), 15062(a)(3).
Second Step in the CEQA Process.

If the project does not fall within an exemption, the agency proceeds to the second step of
the process and conducts an initial study to determine if the project may have a
significant effect on the environment. (Guidelines, § 15063.) If, based on the initial study,
the public agency determines that "there is substantial evidence, in light of the whole
record ... that the project may have a significant effect on the environment, an
environmental impact report [(EIR)] shall be prepared." [CEQA, § 21080(d).] On the
other hand, if the initial study demonstrates that the project "would not have a significant
effect on the environment," either because "[t]here is no substantial evidence, in light of
whole record" to that effect or the revisions to the project would avoid such an effect, the
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agency makes a "negative declaration," briefly describing the basis for its conclusion.
(CEQA, § 21080(c)(1); see Guidelines, § 15063(b)(2); Banker's Hill, supra, 139
Ca1.App.4th at 259.)
The Guidelines and case law further define the standard that an agency uses to determine
whether to issue a negative declaration. "[I]f a lead agency is presented with a fair
argument that a project may have a significant effect on the environment, the lead agency
shall prepare an EIR even though it may also be presented with other substantial evidence
that the project will not have a significant effect." (Guidelines, § 15064(f)(1), italics
added.) This formulation of the standard for determining whether to issue a negative
declaration is often referred to as the "fair argument" standard. See Laurel Heights
Improvement Assn. v. Regents of University of California, 6 Cal.4th 1112, 1134-1135
(1993). Under the fair argument standard, a project "may" have a significant effect
whenever there is a "reasonable possibility" that a significant effect will occur. No Oil v.
City of Los Angeles, 13 Cal.3d 68,, 83-84 (1974). Substantial evidence, for purposes of
the fair argument standard, includes "fact, a reasonable assumption predicated upon fact,
or expert opinion supported by fact." § 21080, subd. (e)(1). Substantial evidence is not
argument, speculation, unsubstantiated opinion or narrative, evidence that is clearly
inaccurate or erroneous, or evidence of social or economic impacts unrelated to physical
impacts on the environment. § 21080, subd. (e)(2).
If the initial study reveals no substantial evidence that the project may have a significant
environmental effect, the agency may adopt a negative declaration. Pub. Res. Code
§ 21080, subd. (c)(2); Guidelines, § 15070, subd. (b); Grand Terrace, supra, 160
Cal.App.4th at 1331; Save the Plastic Bag Coalition v. City of Manhattan Beach, 52 Cal.
4e 155, 175 (201 1)(holding common sense is part of the substantial evidence analysis).
"Alternatively, if there is no substantial evidence of any net significant environmental
effect in light of revisions in the project that would mitigate any potentially significant
effects, the agency may adopt [an MND]. [Citation.] [An MND] is one in which `(1) the
proposed conditions "avoid the effects or mitigate the effects to a point where clearly no
significant effect on the environment would occur, and (2) there is no substantial
evidence in light of the whole record before the public agency that the project, as revised,
may have a significant effect on the environment " (§ 21064.5 ....)' [Citations.]"
Grand Terrace, supra, at 1331-1332. The MND allows the project to go forward subject
to the mitigating measures. Pub. Res. Code §§ 21064.5, 21080, subd. (c); see Grand
Terrace, supra, 160 Cal. App. 4th at 1331.
Third Step in the CEQA Process.

If no negative declaration is issued, the preparation of an EIR is the third and final step in
the CEQA process. Banker's Hill, supra, 139 Cal. App. 4th at 259; Guidelines, §§
15063(b)(1), 15080; CEQA, §§ 21100, 21151.
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C. The Environmental Impact Report.
Central to CEQA is the EIR, which has as its purpose informing the public and
government officials of the environmental consequences of decisions before they are
made. [Citation.] "An EIR must be prepared on any `project' a local agency intends to
approve or carry out which `may have a significant effect on the environment.' Pub. Res.
Code §§ 21100, 21151; Guidelines, § 15002, subd. (1)(1). The term `project' is broadly
defined and includes any activities which have a potential for resulting in a physical
change in the environment, directly or ultimately. Pub Res. Code § 21065; Guidelines,
§§ 15002, subd. (d), 15378, subd. (a); [Citation].) The definition encompasses a wide
spectrum, ranging from the adoption of a general plan, which is by its nature tentative
and subject to change, to activities with a more immediate impact, such as the issuance of
a conditional use permit for a site-specific development proposal." CREED v. City of San
Diego, 134 Cal. App. 0 598, 604 (2005).
"To accommodate this diversity, the Guidelines describe several types of EIR's, which
may be tailored to different situations. The most common is the project EIR, which
examines the environmental impacts of a specific development project. (Guidelines, §
15161.) A quite different type is the program EIR, which `may be prepared on a series of
actions that can be characterized as one large project and are related either: (1)
Geographically, (2) As logical parts in the chain of contemplated actions, (3) In
connection with issuance of rules, regulations, plans, or other general criteria to govern
the conduct of a continuing program, or (4) As individual activities carried out under the
same authorizing statutory or regulatory authority and having generally similar
environmental effects which can be mitigated in similar ways."' Guidelines, § 15168,
subd. (a); CREED, supra, 134 Cal. App. 4`s at 605. As the court held in CREED, a
program EIR may serve as the EIR for a subsequently proposed project only to the extent
it contemplates and adequately analyzes the potential environmental impacts of the
project. CREED, supra, 134 Cal. App. 4th at 615.
The EIR at issue in this case is of the latter variety, a program EIR. Cleveland/CBD/
Sierra Club accuse SANDAG of attempting to use the "programmatic" nature of the EIR
as an invalid attempt to excuse it from fully analyzing the health impacts of the RTP.
[ROA 55 at 15] The AG joins in this criticism. [ROA 52 at 29]
Under CEQA, an EIR is presumed adequate (Pub. Resources Code, § 21167.3), and the
plaintiff in a CEQA action has the burden of1mroving otherwise. (Preserve Wild Santee v.
City of Santee, 210 Cal. App. 4' 260, 275 (4 DCA Div. 1 Oct. 19, 2012, internal
quotation marks omitted), quoting Concerned Citizens of South Central L.A. v. Los
Angeles Unified School Dist. (1994) 24 Cal.App.4th 826, 836.) Courts review an
agency's determinations and decisions for abuse of discretion. An agency abuses its
discretion when it fails to proceed in a manner required by law or there is not substantial
evidence to support its determination or decision. [§§ 21168, 21168.5; Vineyard Area
Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412,
426-427 (2007) ("Vineyard")]. "Judicial review of these two types of error differs
significantly: While [courts] determine de novo whether the agency has employed the
correct procedures, 'scrupulously enforc[ing] all legislatively mandated CEQA
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requirements' [citation], [courts] accord greater deference to the agency's substantive
factual conclusions." (Vineyard, supra, 40 Cal. 4th at 435.)
Consequently, in reviewing an EIR for CEQA compliance, courts adjust "scrutiny to the
nature of the alleged defect, depending on whether the claim is predominantly one of
improper procedure or a dispute over the facts." (Vineyard, supra, 40 Cal.4th at 435.)
For example, where a petitioner claims an agency failed to include required information
in its environmental analysis, the court's task is to determine whether the agency failed to
proceed in the manner prescribed by CEQA. Conversely, where a petitioner challenges an
agency's conclusion that a project's adverse environmental effects are adequately
mitigated, courts review the agency's conclusion for substantial evidence. (Vineyard,
supra, 40 Cal. 4' at 435.)
4. Issues Raised in This Case.

SANDAG is a council of local governments, and is one of 18 Metropolitan Planning
Organizations ("MPO") in California. Each MPO is charged under law with the
development of the region's RTP, which must be updated every four years. SANDAG
began its work in April of 2010, released drafts of the RTP/SCS for public comment on
4/22/11, and released the draft EIR for public comment on June 7, 2011 [AR225-1580].
Petitioners and the AG's office criticized the drafts. [AR4430, 12696-12699, 17972-75,
18053-55] The final EIR was released on October 18, 2011 [AR1969-3401], and was
certified after a public hearing on October 28, 2011. Inasmuch as the petitions were filed
on November 28, there is no issue in this case regarding the timeliness of the legal
challenges to the EIR. Nor are any issues raised by SANDAG with regard to exhaustion
of administrative remedies or standing.
There is substantial overlap in the attacks on the E]R leveled by petitioners and the AG.
Both sets of petitioners assert that the EIR fails to adequately analyze air quality impacts
[ROA 54 at 3-6; ROA 55 at 12-20]. The AG joins in this assertion [ROA 52 at 7-29].
Both petitioners add that the EIR failed to analyze a reasonable range of alternatives
[ROA 54 at 6; ROA 55 at 38].
CREED-21/AHC's brief focuses on the failure of the EIR to properly analyze air quality
impacts in two specific areas: greenhouse gas emissions and sensitive receptors [ROA 54
at 4-6]. The Cleveland/CBD/Sierra Club brief carefully analyzes the deficiencies of the
EIR in relation to greenhouse gas emissions (ROA 55 at part III), while the AG provides
extensive discussion on both sensitive receptors and greenhouse gas emissions [ROA 52
at 14-18 and 22-29]. The Cleveland/CBD/Sierra Club brief raises several other issues
which neither the AG nor CREED-21/AHC discuss in any detail (mass transit ridership,
agricultural land, growth-inducing impacts, parking management, etc.).
5. Ruling.

The court finds that the real focal point of this controversy is whether the EIR is in
conformance with a series of state policies enunciated by the legislative and executive
branches since 2005 relating to greenhouse gases. Governor Schwarzenegger issued, in
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2005, Executive Order S-03-05, which for the first time set a state goal of reducing
greenhouse gas emissions. This Executive Order gave rise to the Global Warming
Solutions Act of 2006 (AB 32), which is codified at H&S Code section 38500 et seq.
Section 38550 provides:
"By January 1, 2008, the [Air Resources Board] shall, after one or more public workshops, with public
notice, and an opportunity for all interested parties to comment, determine what the statewide greenhouse
gas emissions level was in 1990, and approve in a public hearing, a statewide greenhouse gas emissions
limit that is equivalent to that level, to be achieved by 2020. In order to ensure the most accurate
determination feasible, the state board shall evaluate the best available scientific, technological, and
economic information on greenhouse gas emissions to determine the 1990 level of greenhouse gas
emissions."

It is undisputed that the ARB has established greenhouse gas targets for the SANDAG
region for 2020 and 2035.
In 2008, the Legislature passed SB 375, which amended both the Public Resources Code
and the Government Code in several respects. In section 1 of the statute, the Legislature
found and declared: :
"(a) The transportation sector contributes over 40 percent of the greenhouse gas emissions in the State of
California; automobiles and light trucks alone contribute almost 30 percent. The transportation sector is the
single largest contributor of greenhouse gases of any sector.
(b) In 2006, the Legislature passed and the Governor signed Assembly Bill 32 (Chapter 488 of the Statutes
of 2006; hereafter AB 32), which requires the State of California to reduce its greenhouse gas emissions to
1990 levels no later than 2020. According to the State Air Resources Board, in 1990 greenhouse gas
emissions from automobiles and light trucks were 108 million metric tons, but by 2004 these emissions had
increased to 135 million metric tons.
(c) Greenhouse gas emissions from automobiles and light trucks can be substantially reduced by new
vehicle technology and by the increased use of low carbon fuel. However, even taking these measures into
account, it will be necessary to achieve significant additional greenhouse gas reductions from changed land
use patterns and improved transportation. Without improved land use and transportation policy, California
will not be able to achieve the goals of AB 32.
(d) In addition, automobiles and light trucks account for 50 percent of air pollution in California and 70
percent of its consumption of petroleum. Changes in land use and transportation policy, based upon
established modeling methodology, will provide significant assistance to California's goals to implement
the federal and state Clean Air Acts and to reduce its dependence on petroleum.
(e) Current federal law requires regional transportation planning agencies to include a land use allocation
in the regional transportation plan. Some regions have engaged in a regional "blueprint" process to prepare
the land use allocation. This process has been open and transparent. The Legislature intends, by this act, to
build upon that successful process by requiring metropolitan planning organizations to develop and
incorporate a sustainable communities strategy which will be the land use allocation in the regional
transportation plan.
(t) The California Environmental Quality Act (CEQA) is California's premier environmental statute. New
provisions of CEQA should be enacted so that the statute encourages developers to submit applications and
local governments to make land use decisions that will help the state achieve its climate goals under AB 32,
assist in the achievement of state and federal air quality standards, and increase petroleum conservation.
(g) Current planning models and analytical techniques used for making transportation infrastructure
decisions and for air quality planning should be able to assess the effects of policy choices, such as
residential development patterns, expanded transit service and accessibility, the walkability of
communities, and the use of economic incentives and disincentives.
(h) The California Transportation Commission has developed guidelines for travel demand models used in
the development of regional transportation plans. This act assures the commission's continued oversight of
,
the guidelines, as the commission may update them as needed from time to time.
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(i) California local governments need a sustainable source of funding to be able to accommodate patterns
of growth consistent with the state's climate, air quality, and energy conservation goals."

Section 4 of SB 375 added Government Code section 65080, which provides, in relevant
part:
"(a) Each transportation planning agency designated under Section 29532 or 29532.1 shall prepare and
adopt a regional transportation plan directed at achieving a coordinated and balanced regional
transportation system, including, but not limited to, mass transportation, highway, railroad, maritime,
bicycle, pedestrian, goods movement, and aviation facilities and services. The plan shall be action-oriented
and pragmatic, considering both the short-term and long-term future, and shall present clear, concise policy
guidance to local and state officials. The regional transportation plan shall consider factors specified in
Section 134 of Title 23 of the United States Code. Each transportation planning agency shall consider and
incorporate, as appropriate, the transportation plans of cities, counties, districts, private organizations, and
state and federal agencies.
(b) The regional transportation plan shall be an internally consistent document and shall include all of the
following:
(1) A policy element that describes the transportation issues in the region, identifies and quantifies regional
needs, and describes the desired short-range and long-range transportation goals, and pragmatic objective
and policy statements. The objective and policy statements shall be consistent with the funding estimates of
the financial element. The policy element of transportation planning agencies with populations that exceed
200,000 persons may quantify a set of indicators including, but not limited to, all of the following:
(A) Measures of mobility and traffic congestion, including, but not limited to, daily vehicle hours of delay
per capita and vehicle miles traveled per capita.
(B) Measures of road and bridge maintenance and rehabilitation needs, including, but not limited to,
roadway pavement and bridge conditions.
(C) Measures of means of travel, including, but not limited to, percentage share of all trips (work and
nonwork) made by all of the following:
(i) Single occupant vehicle.
(ii) Multiple occupant vehicle or carpool.
(iii) Public transit including commuter mil and intercity rail.
(iv) Walking.
(v) Bicycling.
(D) Measures of safety and security, including, but not limited to, total injuries and fatalities assigned to
each of the modes set forth in subparagraph (C).
(E) Measures of equity and accessibility, including, but not limited to, percentage of the population served
by frequent and reliable public transit, with a breakdown by income bracket, and percentage of all jobs
accessible by frequent and reliable public transit service, with a breakdown by income bracket.
(F) The requirements of this section may be met utilizing existing sources of information. No additional
traffic counts, household surveys, or other sources of data shall be required.
(2) A sustainable communities strategy prepared by each metropolitan planning organization as follows:
(A) No later than September 30, 2010, the State Air Resources Board shall provide each affected region
with greenhouse gas emission reduction targets for the automobile and light truck sector for 2020 and 2035,
respectively.
ss ♦
(B) Each metropolitan planning organization shall prepare a sustainable communities strategy,
subject to the requirements of Part 450 of Title 23 of, and Part 93 of Title 40 of, the Code of Federal
Regulations, including the requirement to utilize the most recent planning assumptions considering local
general plans and other factors. The sustainable communities strategy shall (i) identify the general location
of uses, residential densities, and building intensities within the region, (ii) identify areas within the region
sufficient to house all the population of the region, including all economic segments of the population, over
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the course of the planning period of the regional transportation plan taking into account net migration into
the region, population growth, household formation and employment growth, (iii) identify areas within the
region sufficient to house an eight-year projection of the regional housing need for the region pursuant to
Section 65584, (iv) identify a transportation network to service the transportation needs of the region, (v)
gather and consider the best practically available scientific information regarding resource areas and
farmland in the region as defined in subdivisions (a) and (b) of Section 65080.01, (vi) consider the state
housing goals specified in Sections 65580 and 65581, (vii) set forth a forecasted development pattern
for the region, which, when integrated with the transportation network, and other transportation
measures and policies, will reduce the greenhouse gas emissions from automobiles and light trucks to
achieve, if there is a feasible way to do so, the greenhouse gas emission reduction targets approved by
the state board, and (viii) allow the regional transportation plan to comply with Section 176 of the federal
Clean Air Act (42 U.S.C. Sec. 7506).

Section 14 of SB 375, among other revisions, amended Pub. Res. Code section 21155.3
to provide as follows:
"(a) The legislative body of a local jurisdiction may adopt traffic mitigation measures that would apply to
transit priority projects. These measures shall be adopted or amended after a public hearing and may
include requirements for the installation of traffic control improvements, street or road improvements, and
contributions to road improvement or transit funds, transit passes for future residents, or other measures
that will avoid or mitigate the traffic impacts of those transit priority projects.
(b)(l) A transit priority project that is seeking a discretionary approval is not required to comply with any
additional mitigation measures required by paragraph (1) or (2) of subdivision (a) of Section 21081, for the
traffic impacts of that project on intersections, streets, highways, freeways, or mass transit, if the local
jurisdiction issuing that discretionary approval has adopted traffic mitigation measures in accordance with
this section.
(2) Paragraph (1) does not restrict the authority of a local jurisdiction to adopt feasible mitigation measures
with respect to the effects of a project on public health or on pedestrian or bicycle safety.
(c) The legislative body shall review its traffic mitigation measures and update them as needed at least
every five years."

As already noted, the centerpiece of this case is the parties' fundamental disagreement
over implementation of these statutory requirements within the framework of CEQA. In
all the statutory quotations immediately above, bold type has been added by the court.
The court agrees with the points made in section III of the Cleveland brief (ROA 55), part
II of the AG's brief (ROA 52), and pp. 4-5 of the CREED-21 brief (ROA 54) regarding
the inadequate treatment of greenhouse gas emissions in the EIR. This failure is not, as
SANDAG would have it, merely a debate over "editorial control" of the EIR (ROA 62 at
32:24). Rather, the issue is whether the EIR fails to carry out its role as an informational
document to inform the public about the choices made by its leaders. The court finds that
this failure is manifest in several ways.

First, although SANDAG acknowledges SB 375 mandates a "sharper focus on reducing
GHG emissions" (AR 13091, Excerpt Tab 190), the EIR is impermissibly dismissive of
Executive Order S-03-05. SANDAG argues that the Executive Order does not constitute
a `plan' for GHG reduction, and no state plan has been adopted to achieve the 2050 goal.
[ROA 62 at 34] The EIR therefore does not find the RTP/SCS's failure to meet the
Executive Order's goals to be a significant impact. This position fails to recognize that
Executive Order S-3-05 is an official policy of the State of California, established by a
11

gubernatorial order in 2005, and not withdrawn or modified by a subsequent (and
predecessor) governor. Quite obviously it was designed to address an environmental
objective that is highly relevant under CEQA (climate stabilization). See AR 17622
(Excerpt Tab 216). SANDAG thus cannot simply ignore it. This is particularly true in a
setting in which hundreds of thousands of people in the communities served by
SANDAG live in low-lying areas near the coast, and are thus susceptible to rising sea
levels associated with global climate change. The court in Association of Irritated
Residents v. State Air Resources Board, 206 Cal. App. 4u' 1487, 1492-93 (2012),
recognized the importance of the Executive Order in upholding the ARB's Scoping Plan.
The court agrees with petitioners that the failure of the EIR to cogently address the
inconsistency between the dramatic increase in overall GHG emissions after 2020
contemplated by the RTP/SCS and the statewide policy of reducing same during the same
three decades (2020-2050) constitutes a legally defective failure of the EIR to provide the
SANDAG decision makers (and thus the public) with adequate information about the
environmental impacts of the SCSIRTP. Moreover, as was pointed out in oral argument,
having chosen to develop a plan for 15 years beyond that which was required under law,
SANDAG was obligated to discuss impacts beyond the 2020 horizon. The ARB's
scoping plan adopts the Executive Order, and SANDAG failed to extend the analysis to
2050.
Second, SANDAG's response has been to "kick the can down the road" and defer to
"local jurisdictions." See, e.g. AR 31-0064, 32-0065, 33-0066, 34-0067, 35-0068, 1170090, 118-0091 (Excerpts Vol. 1, Tab 3); 4.8-36, 0790 (Excerpts Tab 7); AR G-63-64,
03825-3826 (Excerpts Tab 8B); AR 27734 and 8A:2588 (Nov. 19 Appx.). This theme is
repeated in SANDAG's brief at page 38 (arguing mitigation is the responsibility of other
agencies). This perverts the regional planning function of SANDAG, ignores the purse
string control SANDAG has over TransNet funds, and more importantly conflicts with
Govt. Code section 65080(b)(2)(B) quoted above. As the AG argues, it is certainly
feasible for SANDAG to agree to fund local climate action plans, yet the EIR does not
adopt or even adequately discuss this form of mitigation (AR 2588, Excerpt Tab 8A).
And as argued by petitioners in their consolidated reply brief, "encouraging" an optional
local plan that "should" incorporate regional policies falls well short of a legally
enforceable mitigation commitment with teeth. This is what the CEQA Guidelines
require at subsections 15126.4(a)(1)(B), (a)(2) and (c)(5) in a setting in which SANDAG
controls the funding for at least some of the projects contemplated by the SCS/RTP.
Contrary to SANDAG's assertion (Oppo. at 38:21), it does have the legal power -indeed, the obligation - to see to it that TransNet funds are spent in a manner consistent
with the law. SANDAG conceded (even embraced) this at the November 30 hearing.
Resolution No. 2012-09, adopted by SANDAG, finds that the RTP/SCS "achieves the
regional greenhouse gas reduction targets established by CARE" (AR 239-0219,
Excerpts Tab 4) when in fact it either does not (AR 118-0091-92, Excerpts Tab 3; AR
4.8-21-23, 0775-0777, Excerpts Tab 7; AR 4.8-15-17, 02567-2569, 2578, Excerpts Tab
8A; AR08242-8245, Excerpts Tab 111) or does so based on questionable inputs [AR
30143, 30187 et seq. (Supp. filed 10/22/12); compare AR 14550 (Excerpt Tab 190). The
shortcomings of the EIR in this regard (for petitioners do not contend, nor does the court
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find, that SB 375 was violated) were called to SANDAG's attention as evidenced by
what it called "Master Response # 20-23," discussed at AR G-55, 03817 et seq. (Excerpts
Tab 8B); see also AR 19685 (Excerpts Tab 296); AR 25640 ff (Excerpts Tab 311).
SANDAG erroneously and peremptorily states in response to these comments that the
"upward trajectory" in per capita GHG emissions "does not present an SB 375 or CEQA
compliance issue." AR G-59. CEQA requires further discussion, not a one sentence
dismissal. Nor is the court convinced that SANDAG may avoid examination of GHG
reduction due to "modeling constraints." AR G-68, 003830 (Master Response #23).
In light of the foregoing, the court finds that the petitioners and intervenor have overcome
the presumption of validity and have established a prejudicial abuse of discretion. The
court does not reach this conclusion lightly, as it is evident from section 9.0 of the EIR
that it involved thousands of hours of effort by numerous talented professionals. No
doubt the EIR is a satisfactory informational document in many respects; being the first
in the state to tackle something as important to future generations as reduction of
greenhouse gases in a regional transportation setting carried some risk, and the court,
after reviewing the Administrative Record independently, finds that the EIR is
inconsistent with state law as described above. Thus, it is the court's duty under
Vineyard, supra, to sustain the positions advanced by petitioners and the petitioner in
intervention.
Had they been permitted to file briefs, amici would no doubt have argued that the court's
interpretation of CEQA's interface with Executive Order S-03-05 and the statutory
scheme of SB 375 (which the Legislative Counsel's Digest filed with Secretary of State
September 30, 2008 concedes is an "unfunded mandate") will retard growth, harm
California's efforts to attract jobs and create economic activity, and slow down the state's
recovery from the recession. All of this may very well be true, but these are arguments
properly presented to the political branches of the government which adopted the
Executive Order and enacted SB 375 in the first place.
Because the court finds it can resolve the case solely on the inadequate treatment in the
EIR of the greenhouse gas emission issue, it finds that it need not address the other issues
raised by the parties. Compare Natter v. Palm Desert Rent Review Comm'n., 190 Cal.
App. 3d 994, 1001 (1987); Young v. Three for One Oil Royalties, I Cal. 2d 639, 647-648
(1934).
Let a writ of mandate issue forthwith, directing respondent SANDAG to set aside its
October 28, 2011 certification of the EIR for the RTP/SCS. Counsel for petitioners is
directed to forthwith submit same to the court for signature.
IT IS SO ORDERED.

Dated: December ' , 2012
TIMOTHY B. TAYLOR
Judge of the Superior Co
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Dear Ms. Fogg:

I am writing on behalf of the Cleveland National Forest Foundation
("CNFF"; to supplement our comment letter dated March I8,2013 regarding the
proposed Forest Conservation Initiative Lands draft Supplemental EIR
("DSEIR"). Specifically, I am writing to alert you that the primary mitigation for
the project's significant climate change impacts has recently been invalidated by
the San Diego Superior Court. See Síeta Club v. County of San Diego, San
Diego Superior Court Case No. 37-2012-00101054 (April lg,2}l3),attached as
Exhibit l. As a result, the project's climate change impacts will remain
significant and unavoidable unless the County adopts additional mitigation
and/or the Infill Alternative described in our March 18 letter.
rn sierra club, Judge Timothy Taylor found that the county's climate
Action Plan or "CAP" fails to ensure that the County will meet greenhouse gas
emission reduction goals and targets. Id. atT.Becavse the CAP consists of mere
recommendations-and contains no actval enforc ement mechanism-the County
failed to comply with required Mitigation Measure CC-l .2.hd.

Mindy Fogg, Land IJse Environmental Planner
May 3, 2013
Page2

The FCI DSEIR suffers from the same fatal flaw. The DSEIR states:
"The CAP is the mechanism in which the County will utilize to ensure that the
proposed project is consistent with AB 32 fthe Global Warming Solutions Act of
20061;'DSEIR at2.15-2 and2.15-8. Pursuant to Mitigation Measure CC-FCI-1,
the CAP would apply to "all future development in the County of san Diego."
Id. at2.l5-8. The DSEIR relies on Mitigation Measure CC-FCI-I and the CAP
to conclude that the project's global climate change impacts would be less than
significant . Id. at 2.15-9.

As explained in our March 18 letter, the DSEIR's global climate change
analysis is severely flawed because it: (a) omits consideration of the Plan's
impacts beyond 2020; and, (b) obscures the Plan's dramatic conflict with both
science and long-term climate policy. Moreover, even if the County had
conducted a proper analysis, its less-than-significant conclusion is based on the
same mitigation measure invalidated by Judge Taylor in the Sierra Club case.
As a result of the SÌerua Club case, the County must recirculate the
DSEIR. CEQA Guidelines section 150S8.5(a) requires recirculation when,
among other things:

(1) A new signihcant impact would result from the
project or from a new mitigation measure proposed to be
implemented.
(3) A feasible project alternative or mitigation measure
considerably different from others previously analyzed would
clearly lessen the significant environmental impacts of the project,
but the project's proponents decline to adopt it.
Here, both (l) and (3) are met. Judge Taylor's rejection of the cAp
means that climate change impacts will be signihcant, in contrast to the DSEIR's
less than significant conclusion. Moreover, for the reasons stated in our March
18 letter, CNFF's trnfill Alternative would reduce these climate change impacts to
less than significant levels by directing growth to the County's l8 incorporated
cities. YeL inexplicably, the county has refused to consider it.

SHUTE M IHALY
\IEINBERCERup

Mindy Fogg, Land Use Environmental Planner
Ìll4ay 3,2013
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Please include these comments in the record for this matter.

Very truly yours,
SHUTE, MIFIALY & WEINBERGER LLP

Catherine C. Engberg, P

Exhibit:

Sierra Club v. County of San Diego, San Diego Superior Court
Case No. 37 -2012-00 1 0 1 054-CU-TT-CTL

475696.1
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO
CENTRAL
M¡NUTE ORDER

DATE: O411912013

TIME: 03:36:00
JUDICIAL OFFICER PRESIDING: Timothy Taylor
CLERK: PatriciaAshwofth
REPORTER/ERM: Not Reported
BAI LI F F/COU RT ATTEN DANT:

PM

DEPT: C-72

CASE NO: 37-2012-00101054-CU-TT-CTL CASE INIT.DATE: 07 12012012
CASE TITLE: SIERRA CLUB vs. County of San Diego [E-FILE]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Toxic Torl/Environmental
APPEARANCES

The Couft, having taken the above-entitled matter under submission on 04/1912013 and having fully
co.nsidered. the arguments of all parties, both written and oral, as well as the evidence presented-, now
rules as follows:

1. Overview and Procedural

Posture.

ln this CEQA case, this court for the second time in the last 6 months is required to address the
controversial topic of global climate change. The court last addressed this subject in Cleveland Nat'|,
Forest Foundation v, SA-NDAG, Case No.2011-00101593; that case is now on-appeal (D063288). As
noted in its December 2012 ruling, this court recognizes it is but a way station in the life of most CEQA
cases, and it seems this one will likely fit this pattern.
Because the trial courts are not final, it is imporlant that they be prompt, and the couft has done its best
in that 1e.gard. The petition was filed on July 20, 2012. The case was assigned to Judge Hayes, but the
Sierra Club challe¡ged her, and the case was reassigned to Dept. 72. ROA 9, 11. Jhe þetition was
promptly served. ROA 10.

The parties were first befor.e the court on Novem

Sierra Club contends that the County'q June 20, 2012 "Climate Action Plan" (CAP), which is AR
002-126, is insufficient and violates CEQA in several respects: it does not comply'with mitigation
measures spelled out in the County's 2011 Program EIR (PEIR), adopted in conneitiôn with the 2011
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Gen.e_ral Plan Update (GPU)(AR 0441 ff); it fails to satisfy the requirements for adopting thresholds of
significance for greenhouse gas emissions (GHG); and if should have been set forth iria stand-alone
environmental document rather than in an addendum to the PEIR. The County denies these claims, and
asserts the CEQA challenge is time-barred, the CAP complies with all legal réquirements, the use of an
addendum w€s appropriate, and that all relief is barred by the Sierra Club's failure to notify the AG as
required. by Pub.. Res. Code section 21167.7. Although briefed by Sierra Club, neither étanding nor
exhaustion are challenged by the County.
Following_ publication of a tentative ruling on April 16, the case was argued on the afternoon of April 19
Þy Cpty Brigg¡., Esq. on behalf of S_ierra Club, and Ellen Pilsecker, Deputy County Counsel, on behalf of
the County. The arguments were focused and thoughtful. Following the argumðnts, the court took the
matter under submission. The court's ruling follows.

2.

Overview of the CEQA Process.

A. The Court's Role in CEQA Cases.
ln Mira Mar Mobile Community v. City of Oceanside, 119 Cal.App.4th 477, 486 (2004) (Mira Mar Mobile
Community), !h.e gqLl-rt explained that "[i]n a mandate proceeding to review ah ageinòy's decision for
compliance with CEQA, [coufts] review the administraiive record de novo [citation], fôcusing on the
g_dequacy and completeness of the EIR and whether it reflects a good faith effort-at full diéclosure,
-flR is sufficient as an information
[Citation.] [The court's] role is to determine whether the challenged
document, _not whether its ultimate conclusions are correct. [Citalion.]" An EIR is presumed adequate.
Pub. Res. Code S 21167.3, subd. (a).
Courts review an agency's action under CEQA for a prejudicial abuse of discretion. Pub. Res. Code $
21168.5. "Abuse of discretion is established if the agency has not proceeded in a manner required by
law or if the determination or decision is not supported by substantial evidence." ld.; see Mira Mar Mobilèl
Community, s.upra, 119 C_al.App.4th at 486; County of San Diego v. Grossmont-Cuyamaca Community
College Dist. ("Grossmont"), 141 Cal. App.4th 86, 96 (2006)(same).

ln defining the term "substantial evidence," the CEQA Guidelines state: "'Substantial evidence' ... means
enough relevant information and reasonable inferences from this information that a fair argument can be
made to support a conclusion, even though other conclusions might also be reached. Whether a fair
argument can be made ... is to be determined by
Argument, speculation, unsubstantiated opinion[,1
inaccurate ... does not constitute substantial evide

ile Community, supra, 119 Cal.App.4th at 486;
s are subject to the foregoing deferential rules of
the requirements of CEQA are matters of law. While
of the decision makers, they must ensure strict
e statute. Grossmont, supra, 141 Cal. App. 4th at

B. The Three Steps of CEQA.
CEQA establishes "a three{iered process to ensure that public agencies inform their decisions with
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environmental considerations." Banker's Hill, et al v. City of San Diego, 139 Cal. App. 4th 249,257
(2006)("Banker's Hill"); see also CEQA Guidelines, S 15002(k)(describing three-step process).
First Step in the CEQA Process.

The first step "is jurisdictional, requiring that an agency conduct a preliminary review in order to
determine whether CEQA applies to a proposed activity." Banker's Hill, supra, 139 Cal. App, 4th at257;
see also Guidelines, S 15060. The Guidelines give the agency 30 days to conduct this preliminary
review. (Guidelines, S 15060.) The agency must first determine if the activity in question amounts to a
"project." Muzzy Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 Cal. th 372,380. "A
CEQA ..,project falls into one of three categories of activity which may cause either a direct physical
change in the environment, or a reasonably forese >able indirect physical change in the environment (S
21065.)" Sunset Sky Ranch Pilots Assn. v. County of Sacramento (2009) 47 Cal. lh 902, 907.
As part of the preliminary review, the public agency must also determine the application of any statutory
exemptions or categorical exemptions that would exempt the proposed project from further review under
CEQA. See Guidelines, S 15282 (listing statutory exemptions); Guidelines, $$ 15300-15333 (listing 33
classes of categorical exemptions). The categorical exemptions are contained in the Guidelines and are
formulated by the Secretary under authority conferred by CEQA section 21084(a). lf, as a result of
preliminary review, "the agency finds the project is exempt from CEQA under any of the stated
exemptions, no further environmental review is necessary. The agency may prepare and file a notice of
exemption, citing the relevant section of the Guidelines and including a brief 'statement of reasons to
supporl the finding.' " Banker's Hill, supra, 139 Cal.App.4th al 258, citing Guidelines, SS 15061(d),
15062(a)(3).

Second Step in the CEQA Process.

lf the project does not fall within an exemption, the agency proceeds to the second step of the process
and conducts an initial study to determine if the project may have a significant effect on the environment.
(Guidelines, S 15063.) lf, based on the initial study, the public agency determines that "there is
substantial evidence, in light of the whole record ... that the project may have a significant effect on the
environment, an environmental impact report t(ElR)l shall be prepared." ICEQA, S 21080(d),] On the
other hand, if the initial study demonstrates that the project "would not have a significant effect on the
environment," either because "[t]here is no substantial evidence, in light of whole record" to that effect or
the revisions to the project would avoid such an effect, the agency makes a "negative declaration,"
briefly describing the básis for its conclusion. (CEQA, $ 21080(c)(1); see Guidelines, S 15063(bX2);
Banker's Hill, supra, 139 Cal.App.4th at 259.)
The Guidelines and case law further define the standard that an agency uses to determine whether to
issue a negative declaration. "[]f a lead agency is presented with a fair argument that a project may
have a significant effect on the environment, the lead agency shall prepare an EIR even though it may
also be presented with other substantial evidence that the project will not have a significant effect."
(Guidelines, $ 15064(fX1), italics added.) This formulation of the standard for determining whether to
issue a negative declaration is often referred to as the "fair argument" standard. See Laurel Heights
lmprovement Assn. v. Regents of University of California, 6 Cal.4th 1112, 1134-1135 (1993). Under the
fair argument standard, a project "may" have â significant effect whenever there is a "reasonable
possibility" that a significant effect will occur. No Oil v. City of Los Angeles, 13 Cal.3d 68, 83-84 (1974).
Substantial evidence, for purposes of the fair argument standard, includes "fact, a reasonable
assumption predicated upon fact, or expert opinion supported by fact." S 21080, subd. (eX1).
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Substantial evidence is not argument, speculation, unsubstantiated opinion or narrative, evidence that is
clearly inaccurate or erroneous, or evidence of social or economic impacts unrelated to physical impacts
on the'environment. S 21080, subd. (eX2).

lf the initial study reveals no substantial evidence that the project may have a significant environmental
gffgg!, tfe agency may adopt a negative declaration. Pub. Res. Code S 21080, subd. (cX2); Guidelines,
S 15070, subd. (b); Grand Terrace, supra, 160 Cal.App.4th at 1331; Save the Plastic Bag Coalition v.
City of Manhattan Beach, 52 Cal.4th 155, 175 (2011)(holding common sense is part of the substantial
evjdence analysis). "Alternatively, if there is no substantial evidence of any net significant environmental
effect in light of revisionq in the project that would mitigate any potentially significànt effects, the agency
may adopt [an MND]. [Citation.] [An MND] is one in which'(1) the propbsed conditions "avold thê
effects or mitigate the effects to a point where clearly no significant effect on the environment would
occur, gnd (2) there is no substantial evidence in light of the whole record before the public agency that
the proþct, as revised, may have a significant effect on the environment." (S 21064.5. . . .)' [Õitatiôns.]"
Grand Terra_ce, supra, at 1331-1332. The MND allows the project to go fonruard subject to the mitigatinþ
measures. Pub. Res. Code SS 21064.5,21080, subd. (c); see Grand Terrace, supra, 160 Cal. ApÞ,4th
at 1331.
Third Step in the CEQA Process.

lf no negative declaration is issued, the preparation of an EIR is the third and final step in the CEQA
proc-ess. Banker's Hill, supra, 139 Cal. App.4th at259; Guidelines, SS 15063(bX1), 15080; CEQA, SS
21100,21151.

C. The Environmental lmpact Repoft.
Central to CEQA is the ElR, which has as its purpose informing the public and government officials of

the environmental consequences of decisions before they are made. [Citation.] "An EIR must

be

describe several types of EIR's, which may be tailored to
roject ElR, which examines the environmental impacts of

J"ulTi^å'.#,t?#i"å:T,ly,:',ËJi?"TJ:P'"il5ls#lis!

either: (1) Geographically, (2) As logical parts in the chain of contemplated ãction6, (3) ln connection
with issuance of rules, regulations, plans, or other general criteria to govern the conduòt'of a continuing
program, or (a) As individual activities carried out under the same àuthorizing statutory or regulatory
authority anÇ havlng generally similar environmental effects which can be mitigated in similar-ways."'
Guidelines, S 15168, subd. (a); CREED, supra, 134 Cal. App. 4th at 605. As the õourt held in CREED, a
program EIR may serue as the EIR for a sub quently proposed project only to the extent it
contemplate.s ¿¡6 adequately analyzes the potenl environmental impacts of the project. CREED,
supra, 134 Cal. App. 4th at 615.
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As noted in paft 1 above, the EIR at issue in this case is of the lattervariety, a PEIR.
Resources Code, S 21167.3), and the plaintiff in a
(Preserve Wild Santee v. City of Santee, 210 Cal.
, quoting Concerned Citizens of South Central
pp.4th 826, 836.) Courts review an agency's
agency abuses its discretion when it fails to
substantial evidence to support its determination or
for Responsible Growth, lnc, v. City of Rancho
ard")1. "Judicial review of these two types of error
o whether the agency has employed the correct
mandated CEQA requirements' [citation], [courts]
factual conclusions." (Vineyard, supra, 40 Cal. 4th

co
is
". (Vineyard, supra, 40 Cal.4th aI43
de required information in its envi
in reviewing an EIR for CEQA

adjust "scrutiny to the nature of the
e of improper þrocedure or a dispute
where a petitioner claims an agency
is, the còurt's task is to determinèl
whether the agency failed to proceed in the manner prescribed by
CEQA. Conversely, where a petitioner
-environmental
challenges an agency's conclusion that a project's adverse
effe-its are adequately
mitig^ated, courts review the agency's conclusion for substantial evidence. (Vineyard, supra, 40 Cal, 4th
at 435.)
, depending on whether the claim

D. Further Requirements of CEQA,
ln addition to the foregoing public process/decision maker information steps, the Legislature in enacting

CEQA also intended to "provide certain substantive measures for piotection oJ the environment,
[Citations.] ln particular, one court noted [Public Resources Code] section 21002 requires public
icant adverse effects when feasible alternatives or
n such effects.' [Citation.] (Quail Botanical Gardens

3.

RFJN.

was attached a copy of the
ortly after it was filed). The
and (g). This conclusively
r Pub. Res. Code section
rief. ln fact, this argument was meritless from the
AG last July (ROA 8). ln other words, the County's
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argument that "the case file contains no indication that [the AG notification requirement] was met" was
demonstrably untrue when the County's answer was filed and when it brief was filed. County Counsel
fofthrightly acknowledged this at the April 19 hearing.

4.

Discussion and Ruling.

Former Governor Schwarzenegger issued, in 2005, Executive Order 5-03-05, which for the first time set
gree-nhouse gas emissions. This Executive Order gave rise to the Global
Warming Solutions Act of 2006 (AB 32), which is codified at H&S Code section 38500 et seq, Section
38550 provides:

a state goal of reducing

"By January 1,2008, the [Air Resources Board] shall, after one or more public workshops, with public
notice, and an opportunity for all interested parties to comment, determine what the statewide
greenhouse gas emissions level was in 1990, and approve in a public hearing, a statewide greenhouse
gas emissions limit that is equivalent to that level, to be achieved by 2020. ln order to ensure the most
accurate determination feasible, the state board shall evaluate the best available scientific,
technological, and economic information on greenhouse gas emissions to determine the 1990 level of
greenhouse gas emissions."
ln the 2011 PEIR for the GPU, the County concluded that the GHG and climate-change impacts from the
County's own operations and from community sources were "potentially significant" both in relation to
compliance with AB 32 and with regard to the updated general plan itself. AR 488 (end of first
paragraph under "Summary"), 493 (end of "Summary" paragraph). Consequently, the County had to
adopt a series of mitigation measures to render these impacts insignificant. AR 494-500. Among those
mitigation measures was CC-1.2, which is the focus of Sierra Club's attack:
"Prepare a County Climate Change Action Plan with an update[d]
baseline inventory of greenhouse gas emissions from all sources, more
detailed greenhouse gas emissions reduction targets and deadlines;
and a comprehensive and enforceable GHG emissions reduction
measures that will achieve a 17% reduction in emissions from County
operations from 2006 by 2020 and a 9% reduction in community
emissions between 2006 and 2020. Once prepared, implementation of
the plan will be monitored and progress repofted on a regular basis." [AR 496]

The County undertook to prepare the CAP, in accordance with Mitigation Measure CC-1.2, within six
months IAR 313-314]. The County did not do so; the CAP was not approved until nearly a year after the
PEIR was certified.

The central questions in this case are whether the CAP was properly approved, and whether it meets
the requirements of Mitigation Measure CC-1.2. Thus, the court rejects the County's first affirmative
defense which is addressed on pp. 5-7 of the County's brief. These arguments are premised on the
notion that because the GPU and PEIR were adopted in the summer of 2011, an action filed in July of
2012 cannot pass muster under the 180 day limitations period of Pub. Res. Code section 21167, But
the court agrees with Sierra Club that the gravamen of its petition is not an attack on the PEIR, but rather
an effort to enforce the PEIR's requirement of enforceable mitigation measures. The case law relied on
by the County all arose in settings in which the mitigation measures themselves were challenged as
inadequate, or the cases are otherwise inapplicable. This case was filed 30 days after the June 20,
2012 approval by the County of the CAP, and it is not time-barred.
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Regarding the first central question identified above: the court finds the CAP should have been the
subject of a supplemental EIR instead of an addendum to the PEIR that concluded the CAP is within the
scope of the PEIR: (AR 16:1372, second sentence of last paragraph.) Thus, the CAP was not properly
approved and violates CEQA.

There is no explanation and no substantial evídence to justify why the CAP was not subject to a
supplemental EIR with public notice and opporlunity for comment. There is no showing that the County
properly considered whether the CAP is within the scope of the PEIR; a supplemental EIR would require
the Board of Supervisors to confront this issue. Fufther, environmental review is necessary to ascertain
whether the CAP met the necessary GHG emission reductions when considering the CAP is merely
hortatory and contains no enforcemeñt mechanism for reducing GHG emissions.

ln this regard, the case has some similarities to Center for Sierra Nevada Conservatíon v. County of El
Dorado (2012) 202 Cal.App.4th 1156 (County of El Dorado). That case, like this one, involved a
program EIR for a general plan. ld. at 1175. One of the mitigation measures called for implementation
of a mitigation fee program. The county later did an initial study for the fee program, and stopped shorl
of a more complete environmental review. The court of appeal held a tiered EIR was required to
examine the specific mitigation measures and fee rate, rejectinE the argument that the fee program was
merely implementation of the general plan. Here, the CAP "provides the specific details associated with
the ... General Plan ... strategies and measures for greenhouse gas (GHG) emissions and reductions
that were not available during program-level analysis of the General Plan" (AR 16:1357), and as such,
the CAP should have been the subject of a supplemental EIR [as opposed to an lS followed by
addendum to the PElRl. Thus, the CAP was not properly approved and violated CEQA.
Turning to the second central question identified above: the court finds that even if the CAP was
properly approved, it does not comport with the requirements of Mitigation Measure CC-1.2; thus, the
CAP violates CEQA. ln this regard, there is no substantial evidence in the AR that the CAP satisfies
Mitigation Measure CC-1.2; in fact, the evidence in the AR discloses the reverse is true.
For instance, the AR shows the CAP fails to meet Mitigation Measure CC-1.2 GHG emission reduction
goals and targets. The CAP admits "The CAP itself does not itself ensure reductions ..." IAR 2:74]; the
CAP regards its goals and strategies as mere recommendations IAR 2:27 - "The goals and strategies
recommended in the CAP ..."]; and the CAP describes itself as a "living document," a "working
document," and "a platform for the County to build strategies to meet its emission-reduction targets" [AR
2:15,73.1 As the court noted in its December 2012 decision, the County's adoption of the CAP occurs
"in a setting in which hundreds of thousands of people in [the County] live in low-lying areas near the
coast, and are thus susceptible to rising sea levels associated with global climate change." There is no
time for "building strategies" or "living documents;" as the PEIR quite rightly found, enforceable
mitigation measures are necessary now.
The AR shows the CAP contains no detailed deadlines for GHG emission reductions. This is borne out
by the consultant who prepared the CAP for the County pointing out early on "[t]he Draft CAP neglects to
describe how the County will monitor the effectiveness of the plan and its component measures over
time" [AR 83:1947, last paragraph]; the County's admission "the CAP did not set such dates" [County's
opposition memorandum, page 11:21-221; and the word "deadline" appears but once in the CAP, in
describing Mitigation Measure CC-1.2 [AR 2:76.]
Further, the AR shows the CAP contains no enforcement mechanism for reducing GHG emissions. The
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CAP's goals and strategies are mere recommendations [AR 2:27 - "The goals and strategies
recommended in the CAP,.."I; there is no indication in the CAP how the measures described for
ço.¡1n1qnit¡t activities (Chapter 3) and the County's operations (Chapter 4) can or will be enforced [AR
2:26-57, 59-631; the County contends five of the CAP's twenty-seven GHG reduction measures are
required under state law and thus enforceable but fails to address the other twenty-two reduction
measures [County's opposition memorandum, page 9:1-8; and Exhibit A to County's opposition
memoranduml; and no evidence is related in the AR that supports the "belief' of the County staffer that
GHG emissions reductions can be ach
and incentives [AR 20:1581 and AR
23:1629 -"lt is important to note that,
these measures are mandates. We
believe that the emission reduction can
on and incentives."]

At the April 19 argument, County Counsel suggested that some of the absent benchmarks can be found
in the Minutes of the Board reflecting its approval of the CAP. Having reviewed the minutes, the court
agrees with Sie¡ra Club that the minutes do not set fofth enforceable standards or create any mandatory
duty that could later be enforced if not carried out.
As such, the CAP, even if it was properly approved, does not comport with the requirements of Mitigation
Measure CC-1 .2, and thus violates CEQA.

ln view of the foregoing, the court finds it unnecessary to address the subsidiary dispute over whether
the guidelines for determining thresholds of significance for GHG were adopted or not. Compare Natter
v. Palm Desert Rent Review Comm'n., 190 Cal. App.3d 994, 1001 (1987); Young v. ThreeforOne Oil
Royalties, 1 Cal.2d 639,647-648 (1934).
Let a writ of mandate issue forthwith, directing respondent the County of San Diego to set aside its June
20,2012 approval of the CAP. Counsel for petitioners is directed to forthwith submit same to the court
for signature.
IT IS SO ORDERED.

-¡ø.t?Jãþ
Judge Timothy Taylor
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Summary
ln order to protect natural systems and rural landscapes, as well as to ensure
urban growth occurs primarily in incorporated areas, it is reasonable for the
County of San Diego to consider a growth alternative in its General Plan
process that reduces by approximately two-thirds the number of housing

units current proposed for unincorporated areas and to re-allocate these units

to cities within the County. Such a scenario would, by 2030, still leave
substantial residential capacity in cities for future growth needs.

1.

INTRODUCTION

The purpose of this project is to provide an assessment of whether it is reasonable to shift significant
ant¡c¡pated growth from unincorporated areas of San Diego County into existing cities in the County, in

orderto lessen pressure on important natural resources, reduce sprawl and foster compact and more
sustainable development. This memorandum outlines the findings of this assessment.
The San Diego County proposed General Plan Update has been used, in consultation with CNFF,

to

determine what growth might be redirected. Data from the San Diego Association of Governments
(SANDAG), has been used to assess the feasibility of allocating that increment of growth to existing
cities.

Greenlnfo Network is a non-profit organization founded in 1996 to support other public interest
organizations and public agencies with computer mapping and related information technology. Using
Geographic lnformation Systems (GlS) software and other tools, Greenlnfo Network aides approximately
80 groups a year on a wide range of projects, covering environmental protection, land use, socialjustice,

public health and other matters. With its twelve professional staff, Greenlnfo Network has assisted over
300 organizations and agencies since its founding.

Greenlnfo Network has background in the issues described in this report, including extensive work on
recent infill model for the San Francisco Bay Area and the expertise of its Executive Director, Larry

a

Orman, who has considerable experience in local and regional land use planning.
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2.

KEY INFORMATION ELEMENTS

to have a large amount of very competent geographic and demographic
data to support land use planning. ln particular, SANDAG , uses extremely robust GIS data and growth
modeling that allow very effective review and assessment of the type conducted for this project. Their
data and other sources used include the following:

San Diego County is fortunate

1. San Diego County Draft General Plan Update: The draft plan provided the numbers of
people and dwelling units proposed for each unincorporated community, or planning area, in
the County. Cleveland National Forest Foundation (CNFF) has determined that approximately 66
percent of this growth can be redirected to cities from these unincorporated areas, ensuring
that substantialgains would be possible in resource protection, sprawl avoidance and urban
sustainability. See Appendix 1, CNFF memorandum dated May 27,20L0.
SANDAG maintains population projections forthe entire
County. lts most recently adopted version is its 2050 series (February 2010), which was used in

2. SANDAG Population projections:

determining future projected growth in incorporated areas. An explicit reference to the
primary data table used is noted in the Appendix title page at the end of this report.
lnformation and data about the 2050 projections is available thru the SANDAG web site:
http://www.sa ndag.org/index.asp?projectid=355&fuseaction=projects.detail

It should be noted that SANDAG's 2050 projection series and the County's projections differ
somewhat by 2030, with SANDAG showing slightly more growth in the unincorporated area .
The County General Plan EIR suggests that the SANDAG 2050 series will be closer to the County's
estimate (the SANDAG 2050 projections were published mid-way through the development of
this report). However, in this project, we use the County data to define the units to be allocated
from the unincorporated areas, and SANDAG for the city data, to better match any data on
unincorporated areas to what the County itself is using.

3. Residential Land lnventory: The third major source of data used in this assessment was the
SANDAG Employment and Residential Land lnventory ("lnventory"), published in September
2009. This lnventory is attached io this report as Appendix 3. This extensive SANDAG project
assessed the residential and employment capacity of every parcel ownership in the County,
using existing Citv seneral plans as the orimary factor to determine what each parcel might be
capable of holding in the future. Our report relies upon the lnventory's residential capacity data
and does not assume any changes in use of land for employment purposes.
The SANDAG lnventory looks only at parcel-based site capacity. lssues of infrastructure, traffic
and other factors were not assessed in great detail. However, since the lnventory uses adopted
general plans as a key element in defining capacity, it can be reasonably assumed that such
constraints and factors have effectively been taken into account.
The lnventory has two major information elements: (a) an estimation of capacity without
regard to time frame; and (b) a stratification of that capacity into short, intermediate and longer
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term categories based on market timing and related factors. This report does not assess the
timing of the growth allocated from the unincorporated areas to the cities (in part because the
amount allocated to each city ended up being a relatively small percent of its overall capacity).
The lnventory is ertremely detailed and has been extensively reviewed by a multi-interest task
force and through map and data review with every city. Most of the future residential capacity
the lnventory defines was based on existing City general plans with some adjustments that were
agreeable to the cities (information in this paragraph confirmed in phone call with Marney Cox,
SANDAG on2/9/IO; see also Page 50 of the lnventory which notes this involvement by local
jurisdictions. lt is also worth noting that the Employment and Residential lnventory Report was
developed by a broadly representative project task force of 37 people from government and the
private sector, among them representatives of 13 of the county's 1-7 cities).
The lnventory was being developed at the same time new projections ("Series 12" ,the 2O5O
projections) were being prepared. Because of the many variables involved in both efforts, the
lnventory report underscores that ¡ts capacity estimates are just that - estimates, and at a
particular point in time. The lnventory report also cautions against comparisons of the forecast
and the lnventory (page 55), given that different factors are used in each set of numbers.
However, the lnventory remains a highly researched data set and is indeed the only resource for
any assessment of development capacity in relation to future demands from population growth

andchange. ltisforthisreasonthatthelnventoryestimatesoffuturecapacityareusedinthis
repoft to show the approximate scale of how much residential capacity might remain at
different growth projections or allocations.
While the lnventory suggests a great deal of capacity for reuse of existing developed areas along
with some new, higher densities on vacant land, history shows that many plan-defined densities
end up being somewhat reduced when projects are actually built, However, it is also the case
that communities generally, and many in San Diego in specific, have been significantly increasing
the amount of residential development allowed in many areas in the past few years and it is
likely, according to SANDAG staff, that some cities may adopt new plans that allow for even
more capacity than indicated in the lnventory. 1
Finally, it is worth noting that the lnventory report (paee L-2) itself emphasizes the goal of
channeling much of the region's future growth into existing incorporated areas:
The RCP [Regional Comprehensive Plan by SANDAG] contains a long-term vision for the San Diego
region, expressed in a malleable framework in which local and regional decisions will be made over
time to improve our quality of life. To achieve this goal, the RCP is based on the premise of change;
we must plan for our future differently than we have our past for the reasons listed in the elements of
the RCP. For example, the vision is to create an urban form comprised of sustainable and balanced
communities with a high quality of life.
To help achieve the vision's goals, Iocal jurisdictions, acting together as SANDAG, have endorsed an
urban form that channels much of the region's future growth into existing urban (primarily
incorporated) communities, preserving and protecting the lifestyle and sensitive environment of our
rural (primarily unincorporated) areas. One outcome of this change would be that an increasing

t

Chula Vista, Oceanside and Vista are a few of the cities that are taking actions to create livable transit oriented

communities.
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proportion of our growth will likely occur as redevelopment and urban infill. Thus, the data in this
report provides a unique snapshot as well as insight into how prepared the region is today to
accommodate the RCP vision of a new urban form.

ln addition to this data and these analyses, Greenlnfo Network made use of a number of other SANDAG
GIS data sets, including the parcel layer, transportat¡on system, community planning area boundaries
and others. This data was used for visual display and review; no spatial analysis was performed.
Finally, as part of the project, Greenlnfo Network reviewed SANDAG meeting agendas and minutes
relating to the San Diego County General Plan Update, the Employment and Residential Land lnventory
project, and related information posted on the SANDAG web site.
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3. ALTERNATIVE

COUNTY GROWTH SCENARIO

ls it reosonable to consider redirecting into cities two-thirds of housing unit growth projected

for the

unincorporoted areos?
This is the key question that this report seeks to answer.
The method used in testing whether this growth scenario is reasonable consisted of the following stqps:

1. ldentify the residential units to be allocated AWAY from each unincorporated planning area
(66% of the proposed number of residential units in the County General Plan Preferred
Alternative). This calculation was prepared by CNFF; the methodology and assumptions are
described in Appendix 1. Map J. shows the locotion of units to be reollocoted to cities.

2. ldentify the 2030 proiected

NEW residential units for all citieg (incorporated areas) from the
SANDAG 2050 projections (2030 appears to best correlate with the time hor¡zon of the County's
draft General Plan).

3. ASS|GNtheunitsin(1-)toeachcitv,proportionatetoeachcity'spercentofthetotalunit
capacity as identified in the 2009 Residential and Employment lnventory. Note: this capacity is
not time dependent; it is simply the total number of units that could be built under the planning
and other conditions operat¡ve at the time of the lnventory (2008-09).

4. ADD the 2030 citv proiections and the assiened units to arrive at each city's total 2030
residential

u

nit allotment.

5.

SUBTRACT the 2030 total units from each citv's CAPACITY, as defined in the lnventory. The
inventory capacity used for this analysis is the mid-point of the lnventory High/Low ranges, for
both the vacant land units and the units on redevelopable sites.

6.

Review the REMAINING lnventory capacitv for each city, to determine: (a) the share of total
unit capacity represented by the allocation of units from county planning areas; and (b) the
remaining capacity after this allocation. See Map 2 which identifies these capacities.

CONCLUSION: Applying these steps, as indicated in the three tables that follow, shows that almost all
cities* in San Diego County have substantially more residential capacity than demand by 2030, even
with the additional allocation of units from the County. Removing 47,50O units from the County and
redirecting them to cities still leaves the cities of the County with 158,000 units of residential capacity
for future growth beyond 2030.
This strongly indicates that a scenario usingthis approach would be entirely reasonable in the County's
process of developing its general plan. See Map 2, later, which illustrates this conclusion.

*The City of Del Mor is on except¡on, with no unití assigned, due to its very smøll un¡t copoc¡ty.
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RE-ALLOCATING RESIDENTIAL UNITS PROPOSED IN DRAFT COUNTY GENERAT PI.AN FROM COUNTY UNINCORPORATED AREAS

PLANNING AREA

Draft GP

Draft GP
Buildout+

Draft GP
Buildout*

Draft GP

Draft GP

Pop

Draft GP DU

New Pop

2008 Pop

2008 DUs

pop

DUS

lncrease

lncrease

lncrease

New DU
lncrease

,

Alloc. of
to c¡ties

DUs

Alpine

17,350

6,444

27,390

\o,o70

10,040

3,626

3,470

r,289

2,337

Bonsall

9,890

3,837

15,940

5,9r7

6,050

2,080

1.,978

767

1,313

Central Mountain

4,646

2,!27

6,100

2,869

r,454

742

465

2r3

529

61-9

2,500

742

402

L23

402

123

0

10,2rr

3,s30

L1,390

4,O71

7,r79

54t

1.,O21.

3s3

188

Desert

3,s20

3,1,40

t7,890

12,377

t4,370

9,237

352

31,4

8,923

Fallbrook

44,378

15,665

61-,080

2t,211,

16,702

s,546

8,876

3,L33

2,413

Jamrul-Dulzura

9,915

3,167

t7,680

5,7L1.

7,765

2,544

992

3r7

445

County lslands
Crest-Dehesa

Julian
Lakeside

2,O98

3,O49

75,447

1,686
27,471.

2,694

4,280
86,720

2,300
31.,29'J.

1.,23r

tt,273

614
3,880

305

17,273

Mountain Empire

6,472

North County Metro

42,639

15,970

North Mountain

2,41,6

1,515

Otay+*

4,690

5

1,4,780

2,248

Pala-Pauma

5,618

7,940

72,930

4,335

7,312

36,160

7,O33

(7,632)

366

r,299

t,82s

616

363

Pendleton-De Luz

43,792

6,667

Rainbow

1,815

683

Ramona

169

0

3,880

3,747

14,720

6,110

8,248

3,416

647

269

9,198

82,080

29,160

39,447

13,190

r-0,660

3,993

2,270

3,936

4,694

2,42t

242

1,52

2,243

2,243

469

1.

2,201,

2,39s

562

t94

(3,815)

183

479

137

3,809

7,rt0

3,640

10,090

183

36,753

77,997

55,500

L8,205

78,747

6,208

7,357

2,399

0

Sarn Dieguito

30,489

10,854

33,470

L2,588

2,981,

1,734

2,98r

1.,734

0

Spring Valley

62,377

20,572

66,990

2]-,953

4,613

1.,441.

4,673

t,44r

0

Sweetwater

13,787

4,519

15,490

5,275

2,303

756

2,303

756

0

Valle De Oro

42,743

15,477

45,L10

76,23s

2,367

758

2,367

758

0

Valley Center

t8,269

6,513

39,320

13,577

2I,Ost

7,064

3,654

1,303

5,767

238,513

186,506

61,s27

23,876

47,665

TOTAL UNINCOIIP'D

49L,764

L66,972

678,270

7t,541

Source: San Diego County Draft General Plan Draft ElR, pgs 1-43-44,2.72-22,27; Cleveland National Forest Foundat¡on ("CNFF")
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CITY POPUIATION AND DWELLING UNIT PROJECTIONS,2008 and 2030

(from SANDAG 2050 Projections)
tN0REASES, 2008-2030

ctw

2008 POP

2008 DUs

PoplDU

2030 POP

2030 DUs

Pop/DU

Pop lnc 2030

DU lnc 2030

Carlsbad

103,406

43,496

2.4

723,55!

49,857

2.5

20,!45

6,355

Chula Vista

230,397

77,484

3.0

289,044

94,858

3.0

58,647

L7,374

23,030

Coronado

9,543

2.4

26,800

9,637

2.8

3,770

94

Del Mar

4,561

2,535

1.8

4,916

2,606

1.9

355

7L

El Cajon

97,555

35,596

2.7

r28,547

45,r23

2.8

30,992

9,527

Encinitas

63,615

24,805

2.6

73,052

27,882

2.6

9,437

3,077

L43,259

47,392

3.0

765,267

52,778

3.1

22,OOg

5,386

Escondido

lmperial Beach

28,O92

9,851

2.9

30,574

10,510

2.9

2,492

6s9

La Mesa

56,445

25,079

2.3

65,984

28,rO4

2.3

9,539

3,085

Lemon Grove

25,57r

8,820

2.9

28,r77

9,381

3.0

2,660

561

National City

56,r44

!5,773

3.6

69,306

18,804

3.7

73,762

3,031

778,I02

64,456

2.8

209,602

73,425

2.9

31,500

8,969

Oceanside

50,744

76,3r3

3.1

57,951

18,22r

3.2

7,2O7

1,909

r,333,6L7

508,436

2.6

7,689,254

629,475

2.7

355,637

72r,039

San Marcos

82,479

27,556

3.0

!o!,298

33,095

3.1

L8,879

5,539

Santee

55;850

19,538

2.9

69,868

23,798

2.9

L4,OL8

4,260

Solana Beach

13,447

6,509

2.L

!4,924

6,969

2.2

r,477

360

Vista

95

30,650

3.1

!05,062

32,508

3.2

9,662

1,858

2,64t,594

973,772

2.7

3,253,L7t

t+166,925

2.8

601,915

tgt,295

489,958

766,882

2.9

6L6,829

202,882

3.0

126,877

36,000

3,t3'-,552

L,L4O,654

2.7

3,870,000

1,369,807

2.8

738,448

229,t53

Poway
San Diego

TOTAL

for

CITIES

Unincorporoted
TOTAL

AtL

Source: SANDAG, 2050 projections
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ATTOCATION OF UNINCORPORATED GROWTH INCREMENTTO CITIES

3¡¡o

f >

ô=

FËË
æ-:

rlJÐ

*>
b

O

CITY
Ca rls ba d

Chula Vista

Coronado
Del Ma

r**

8€'g
N<o.

þf9È
=fEE
F99-

3- 5
ê6àE

!AJ

9!>

5 -E-.-B
FE'r
_=È.È r!=t'õ
ãE=e ¡;:Ë
x<t<tt
èxfe<
5Lre9

È_8.

v

ed8

qo

u0

c

E

'Ë

CP

gH
c-cL

t!
OJ
tÉô

0JJ(!
Écl(J

6,355

9,234

2,879

2%

t,toz

38%

1,,777

62%

17,374

43,41.0

26,036

1L%

5,18 1

20%

20,855

80%

94

783

689

0%

93

1.3%

596

87%

7'J.

56

(ls)

0%

o%

(ls)

1.00%

El

Cajon

9,527

11,038

1,511.

3%

1,l-03

73o/o

408

27%

En

cin ita s

3,077

3,655

578

1%

436

75o/o

142

25%

Escondido

5,386

L4,337

L

4%

1.,7 71.

L9%

7,240

87%

6s9

3,828

3,169

L%

457

t4%

2,772

86%

3,085

5,650

2,565

L%

674

26%

1,89 L

74%

Lemon Grove

56L

2,22O

L,659

1%

265

t6%

7,394

84%

Nationa I City

3,031

8,L03

5,072

2%

967

t9%

4,'1,05

8t%

Ocea nside

8,969

L2,438

3,469

3%

L,484

43%

l-,995

s7%

Poway

L,g0g

3,041.

1,133

1%

363

32%

770

68%

121,039

252,855

131,816

63%

30,399

23%

tor,4t7

77%

23%

4,597

77%

lmperia I Beach
La Mesa

San Diego

8,95

Sa

n Ma rcos

5,539

11,510

5,97t

i%

'J,,374

Sa

ntee

4,260

6,738

2,478

2%

804

32%

1,674

68%

360

458

98

0%

55

s6%

43

44%

10,043

8,185

2%

1,199

ß%

6,986

85%

L58,573

77%

Solana Beach
Vista

1,858

I

TOTAL for ClTllES

193,153

399,393

206,240

100%

47,667

23%

Source: SANDA(i 2050 pop. projs., Emply & Res Land lnventory 2009 (*mid-point calculation); **Del Mar showed less capacity than SANDAG projection.
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4. VISUALIZING DEVELOPMENT

CALLED FOR INFILL SCENARIO

The SANDAG Employment and Residential lnventory defines many types of residential growth in
evaluating capacity. The following is a list of five general residential types that applied to the cities of
San Diego in this assessment:

o
o
o
¡
¡

lnfill development of some single family and multi-family sites
Redevelopment/conversion of some single family sites to multi-family units
Conversion of some mobile home parks to single family or multi-family unit development
Conversion of some employment sites to residential or mixed uses
Development of vacant land - single family, multifamily or mixed use development on
"greenfield" sites that are currently undeveloped

These types of residential development
are allcommon in San Diego and most

California metropolitan areas, where
urban housing is being built at rising
densities.
The Alternative Growth Scenario
outlined in this report is, like most of
the SANDAG Regional Comprehensive
Plan, based on these types of housing
growth as defined more fully in the

Employment and Residential lnventory
report. The adjacent figure, entitled
25th and Commercial Street Station,
provides a visual representation of this
type of infill development. This graphic
shows the particular parcels and their
residential capacities, around a
potential transit station just east of

downtown San Diego.
The simulation presented on the
following page provides an example of

how a typical suburban corridor could
be redeveloped with urban scale
housing and retail/commercial uses.
These simulations are widely used to
help policy makers and citizens alike
realize the great transformations that
can turn currently desolate areas into

vibrant urban places.

Alternative Development Scenario for San Diego County July 2, 2010
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Simulation of how a commercial street might be developed into an urban center (simulation by Urban
Advantage - www.urbanadvantage.com)
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APPENDICES TO REPORT

(orn,lþr)

Appendix 7:

Method for Re-Allocation of County Residential Units
Prepared by Duncan McFetr¡dge and Crystal Mohr on behalf of the Cleveland National Forest Foundation
Moy 27,2070

Appendix

2: (Exceltable

not included, ovailable for public download as noted)

SANDAG 2050 Growth Projections
Excel data tables from the 2050 projections - available from: http://datawarehouse.san dag.orgl
Primarytable used: Cities and the Unincorporated Area.xls
Prepared by SANDAG staff

Februory 2070

Appendix 3:
2009 Employment and Residentiel lånd Inventory and Market Analysis
SANDAG

September 30, 2009
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